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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 319
[Docket No. 03-019-2]

Certification Program for Imported
Articles of Pelargonium spp. and
Solanum spp. To Prevent Introduction
of Potato Brown Rot

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Interim rule and request for
comments.

SUMMARY: We are amending the
regulations to establish a certification
program for articles of Pelargonium spp.
and Solanum spp. imported from
countries where the bacterium Ralstonia
solanacearum race 3 biovar 2 is known
to occur. The requirements of the
certification program are designed to
ensure that Ralstonia solanacearum race
3 biovar 2 will not be introduced into
the United States through the
importation of articles of Pelargonium
spp- and Solanum spp. We have
determined that the restrictions
presently in place do not adequately
mitigate the risk that imported articles
of Pelargonium spp. and Solanum spp.
could introduce this bacterial strain,
which causes potato brown rot, into the
United States. This action is necessary
to prevent the introduction of this
bacterial strain into the United States.
DATES: This interim rule is effective May
24, 2004. We will consider all
comments that we receive on or before
June 22, 2004.

ADDRESSES: You may submit comments
by any of the following methods:

e Postal Mail/Commercial Delivery:
Please send four copies of your
comment (an original and three copies)
to Docket No. 03—-019-2, Regulatory
Analysis and Development, PPD,

APHIS, Station 3C71, 4700 River Road
Unit 118, Riverdale, MD 20737-1238.
Please state that your comment refers to
Docket No. 03—019-2.

e E-mail: Address your comment to
regulations@aphis.usda.gov. Your
comment must be contained in the body
of your message; do not send attached
files. Please include your name and
address in your message and “Docket
No. 03—-019-2" on the subject line.

e Agency Web site: Go to http://
www.aphis.usda.gov/ppd/rad/
cominst.html for a form you can use to
submit an e-mail comment through the
APHIS Web site.

e Federal eRulemaking Portal: Go to
http://www.regulations.gov and follow
the instructions for locating this docket
and submitting comments.

Reading Room: You may read any
comments that we receive on this
docket in our reading room. The reading
room is located in room 1141 of the
USDA South Building, 14th Street and
Independence Avenue, SW.,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 690-2817 before
coming.

Other Information: You may view
APHIS documents published in the
Federal Register and related
information, including the names of
groups and individuals who have
commented on APHIS dockets, on the
Internet at http://www.aphis.usda.gov/
ppd/rad/webrepor.html.

FOR FURTHER INFORMATION CONTACT: Mr.
Wayne Burnett, Senior Import
Specialist, Phytosanitary Issues
Management Team, PPQ, APHIS, 4700
River Road Unit 140, Riverdale, MD
20737-1236; (301) 734—6799.

SUPPLEMENTARY INFORMATION:
Background

The regulations in 7 CFR part 319
prohibit or restrict the importation of
certain plants and plant products into
the United States to prevent the
introduction of plant pests. The
regulations contained in “Subpart—
Nursery Stock, Plants, Roots, Bulbs,
Seeds, and Other Plant Products,”

§§ 319.37 through 319.37-14 (referred to
below as the regulations), restrict,
among other things, the importation of
living plants, plant parts, seeds, and
plant cuttings for propagation.

In an interim rule effective May 16,
2003, and published in the Federal
Register on May 23, 2003 (68 FR 28115—
28119, Docket No. 03—019-1), we
amended the regulations by requiring an
additional declaration on the
phytosanitary certificates that must
accompany all articles of Pelargonium
spp. and Solanum spp. imported into
the United States. (Articles of
Pelargonium spp. and Solanum spp.
imported under the Canadian
greenhouse-grown restricted plant
program, which are not required to be
accompanied by a phytosanitary
certificate when they are offered for
importation into the United States, are
exempt from this requirement.) The
interim rule was necessary because
recent introductions of Ralstonia
solanacearum race 3 biovar 2, the
bacterium that causes potato brown rot,
had shown that articles of Pelargonium
spp. and Solanum spp. can serve as
vectors for its transmission. The
additional declaration required by the
interim rule must state either that the
articles of Pelargonium spp. and
Solanum spp. were produced in a
production site that has been tested and
found to be free of R. solanacearum race
3 biovar 2 or that R. solanacearum race
3 biovar 2 is not known to occur in the
region in which the articles were
produced.

Comments on the interim rule were
required to be received on or before July
22, 2003. We received four comments by
that date, from representatives of
industry associations and from a State
government. All of the commenters
supported the interim rule. Three of the
commenters asked the Animal and Plant
Health Inspection Service (APHIS) to
take additional steps to ensure that
imported articles of Pelargonium spp.
and Solanum spp. do not introduce R.
solanacearum race 3 biovar 2 into the
United States.

Two of these commenters urged
APHIS to develop a certification
program for foreign production sites in
countries where R. solanacearum race 3
biovar 2 is known to occur that wish to
export articles of Pelargonium spp. and
Solanum spp. to the United States.
These commenters stated that such a
program would greatly reduce the risk
of introducing R. solanacearum race 3
biovar 2 into the United States via
imported articles of Pelargonium spp.
and Solanum spp. We agree with these
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commenters. In addition, since our May
2003 interim rule became effective, we
have encountered several difficulties
that have demonstrated to us that we
need to implement a certification
program immediately.

As we discussed in the first interim
rule, race 3 of the bacterium R.
solanacearum affects the potato
(Solanum tuberosum L.) and causes
potato brown rot. This race of the
bacterium is widely distributed in
temperate areas of the world, including
some parts of the United States. It
causes potatoes to rot, making them
unusable and seriously affecting potato
yields. The bacterium is extremely
difficult to eradicate both because of its
many alternate hosts and because of its
ability to survive in water. Letting an
infected field lie fallow or using
alternate, non-potato crops for a growing
season is not effective, as the bacterium
survives in various common weeds,
including Solanum species such as
nightshade. The bacterium can also be
transmitted from infected fields to other
fields by streams and runoff.

At least three biovars of R.
solanacearum race 3 are distinguished
on the basis of biochemical properties.
Biovar 1, which is currently established
in the United States, does not tolerate
cold temperatures; its establishment is
thus limited to the southern part of the
United States. However, biovar 2, which
is not present in the United States, is
adapted to low temperatures and is
found in temperate zones, meaning that
it could thrive in the northern States
where most U.S. potatoes are produced.
If R. solanacearum race 3 biovar 2 were
to become established in the United
States, it would likely have a
devastating impact on potato
production.

Biovar 1 is currently established in
the United States, and we have not
established an official control program
for it. Therefore, in accordance with
international trade agreements, we do
not place restrictions on the importation
of articles that may be infected with
biovar 1. Biovar 2, however, is not
established in the United States and is
considered a pest of quarantine
significance. Therefore, under those
same international agreements, we are
free to place restrictions on the
importation of articles that may be
infected with biovar 2.

One approach to preventing the entry
of R. solanacearum race 3 biovar 2
would be to test articles of Pelargonium
spp- and Solanum spp. that are offered
for importation into the United States at
the port of entry. For such an approach
to be effective, our tests would need to
be able to distinguish between the

biovars of the bacterium and to identify
the presence of R. solanacearum race 3
biovar 2. However, there currently exists
no standalone, specific test for R.
solanacearum race 3 biovar 2 that is
practical for testing articles of
Pelargonium spp. and Solanum spp. at
ports of entry. Therefore, our May 2003
interim rule required that the
phytosanitary certificate accompanying
imported articles of Pelargonium spp.
and Solanum spp. contain an additional
declaration either that the articles were
produced in a production site that has
been tested and found to be free of R.
solanacearum race 3 biovar 2, which we
believed would be effective due to the
fact that production sites can be
effectively tested for the bacterium, or
that R. solanacearum race 3 biovar 2 is
not known to occur in the region in
which the articles were produced.

At the time our May 2003 interim rule
became effective, an emergency program
had been initiated to identify and
destroy plants in the United States that
tested positive for infection with R.
solanacearum race 3 biovar 2. This
program was initiated in February 2003
after R. solanacearum race 3 biovar 2
was detected at nursery facilities that
had received geraniums from Kenya.
The emergency program, which
continued beyond the effective date of
the interim rule, eradicated the
bacterium within the United States. We
believe that some of the plants we
identified as infected during this effort
entered the United States after the
effective date of the interim rule,
meaning that the additional declarations
required by the interim rule do not
provide adequate protection against the
risk of introduction of R. solanacearum
race 3 biovar 2 into the United States.

It is clear that additional steps should be
taken to prevent the introduction of this
dangerous bacterium.

Therefore, in this interim rule, we are
adding a certification program that must
be implemented at production sites in
countries where R. solanacearum race 3
biovar 2 is known to occur that produce
articles of Pelargonium spp. and
Solanum spp. to be offered for
importation into the United States.

Certification Program for Production
Sites

In this interim rule, we are amending
the regulations to require that articles of
Pelargonium spp. and Solanum spp.
grown in countries where R.
solanacearum race 3 biovar 2 is known
to occur be produced in accordance
with the requirements in § 319.37—
5(r)(3), as revised by this interim rule,
to be eligible for importation into the
United States.

These requirements are designed to
ensure that even if R. solanacearum race
3 biovar 2 is present in the environment
surrounding the production site in
which the articles of Pelargonium spp.
or Solanum spp. are produced, the
bacterium will not enter the production
site. Registration and certification of
production sites will allow us to
determine the production site from
which any imported articles of
Pelargonium spp. and Solanum spp.
originated. This will facilitate
monitoring of the program and allow for
quicker reactions to any problems we
detect. Ongoing monitoring is also
prescribed to ensure that the
certification program is properly
implemented and fully effective. The
requirements of this certification
program, contained in § 319.37-5(r)(3),
are described below.

e The national plant protection
organization of the country in which the
articles are produced (the NPPO) must
enter into a bilateral workplan with
APHIS. This bilateral workplan must set
out conditions for monitoring the
production of articles of Pelargonium
spp- and Solanum spp., for enforcement
of the requirements in this interim rule,
and for the establishment of a trust
fund.

e The production site where the
articles of Pelargonium spp. and
Solanum spp. intended for export to the
United States are produced must be
registered with and certified by both
APHIS and the NPPO. As part of the
certification process, production sites
must be initially approved and
thereafter visited at least once a year by
APHIS and the NPPO to verify
compliance with the requirements of
this interim rule.

e The production site must conduct
ongoing testing for R. solanacearum
race 3 biovar 2. Only those articles of
Pelargonium spp. or Solanum spp. that
have been tested with negative results
for the presence of R. solanacearum race
3 biovar 2 may be used in production
and export. Records of the testing must
be kept for two growing seasons and
made available to representatives of
APHIS and of the NPPO. All testing
procedures must be approved by APHIS.

We are currently aware of two
acceptable methods for testing
production facilities: An enzyme-linked
immunosorbent assay (ELISA), which
can confirm that no Ralstonia spp.
bacteria are present, and a polymerase
chain reaction (PCR) test that can
confirm that no R. solanacearum race 3
biovar 2 bacteria are present. Domestic
greenhouses tested for R. solanacearum
race 3 biovar 2 during the recent
eradication effort typically used ELISA
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to screen potentially symptomatic
material; if the material was infected
with Ralstonia spp., the PCR test was
used to determine whether R.
solanacearum race 3 biovar 2 was
present. Other testing methods may be
used if APHIS determines that those
methods are adequate to confirm that
production facilities are free of R.
solanacearum race 3 biovar 2.

e The production site must be
constructed in a manner that ensures
that outside water cannot enter the
production site. The production site
must be surrounded by a 1-meter buffer
that is sloped so that water drains away
from the production site.

¢ Dicotyledonous weeds must be
controlled both within the production
site and around it. The production site
and the 1-meter buffer surrounding the
production site must be free of
dicotyledonous weeds.

¢ All equipment that comes in
contact with articles of Pelargonium
spp. or Solanum spp. within the
production site must be adequately
sanitized so that R. solanacearum race
3 biovar 2 cannot be transmitted
between plants or enter from outside the
production site via the equipment.

¢ Production site personnel must
adequately sanitize their clothing and
shoes and wash their hands before
entering the production site to prevent
the entry of R. solanacearum race 3
biovar 2 into the production site.

e Growing media for articles of
Pelargonium spp. and Solanum spp.
must be free of R. solanacearum race 3
biovar 2. Growing media and containers
for articles of Pelargonium spp. and
Solanum spp. must not come in contact
with soil, and soil may not be used as
a growing medium.

e Water used in maintenance of the
plants at the production site must be
free of R. solanacearum race 3 biovar 2.
The production site must either derive
the water from an APHIS-approved
source or treat the water with an APHIS-
approved treatment before use.

¢ Growing media at the production
site must not come in direct contact
with any water source, such as an
emitter or a hose end. If a drip irrigation
system is used, backflow devices must
be installed to prevent any R.
solanacearum race 3 biovar 2 that may
be present from spreading to the rest of
the production site through the
irrigation system. Ebb and flow
irrigation may not be used.

¢ Production site personnel must be
educated regarding the various
pathways through which R.
solanacearum race 3 biovar 2 can be
introduced into a production site and
must be trained to recognize symptoms

of R. solanacearum race 3 biovar 2
infection in articles of Pelargonium spp.
or Solanum spp. in the production site.

Articles of Pelargonium spp. or
Solanum spp. produced for export
within an approved production site
must be handled and packed in a
manner adequate to prevent the
presence of R. solanacearum race 3
biovar 2. The articles must be labeled
with information indicating the
production site from which the articles
originated.

o If R. solanacearum race 3 biovar 2
is found in the production site or in
consignments from the production site,
the production site will be ineligible to
export articles of Pelargonium spp. or
Solanum spp. to the United States. A
production site may be reinstated if a
reinspection reveals that the site is free
of R. solanacearum race 3 biovar 2 and
all problems in the production site have
been addressed and corrected to the
satisfaction of APHIS.

e The phytosanitary certificate of
inspection required by § 319.37—4 that
accompanies these articles must contain
an additional declaration that states
“These articles have been produced in
accordance with the requirements in 7
CFR 319.37-5(1)(3).”

e The government of the country in
which the articles are produced must
enter into a trust fund agreement with
APHIS before each growing season. The
government of the country in which the
articles are produced or its designated
representative is required to pay in
advance all estimated costs that APHIS
expects to incur through its involvement
in overseeing the execution of the
requirements of § 319.37-5(r)(3). These
costs will include administrative
expenses incurred in conducting the
services enumerated in § 319.37-5(r)(3)
and all salaries (including overtime and
the Federal share of employee benefits),
travel expenses (including per diem
expenses), and other incidental
expenses incurred by the inspectors in
performing these services. (Specific
provisions for making payments to this
trust fund may be found in the rule
portion of this document.)

We believe the additional
requirements in this certification
program will prevent the introduction of
R. solanacearum race 3 biovar 2 into the
United States while allowing the
continued importation of articles of
Pelargonium spp. and Solanum spp.

Other Comments

One commenter suggested that we
consider requiring importers of articles
of Pelargonium spp. and Solanum spp.
to post a bond, which would be used to
reimburse domestic growers who may

be adversely affected by the
introduction of R. solanacearum race 3
biovar 2 via such articles. We believe
that the certification program we are
establishing in this interim rule is a
more direct and more effective means of
ensuring that articles of Pelargonium
spp. and Solanum spp. that are offered
for importation will not serve as a
pathway for the introduction of R.
solanacearum race 3 biovar 2.

Two commenters urged APHIS to
continue with its review of the nursery
stock regulations, to prevent
introductions of both R. solanacearum
race 3 biovar 2 and other plant pests.
We agree that this review is essential to
safeguarding plant health, and we will
continue our work on it.

Other Changes

As discussed above, our May 2003
interim rule required that the
phytosanitary certificate accompanying
all articles of Pelargonium spp. and
Solanum spp. from countries where R.
solanacearum race 3 biovar 2 is not
known to occur contain an additional
declaration to that effect. In this interim
rule, we are amending the regulations
established by the May 2003 interim
rule to exempt articles of Solanum spp.
from Canada from this requirement.
Canada is the only country in which R.
solanacearum race 3 biovar 2 is not
known to occur that is currently eligible
to export articles of Solanum spp. to the
United States; the importation of articles
of Solanum spp. from all other countries
where R. solanacearum race 3 biovar 2
is not known to occur is prohibited in
§ 319.37-2(a), due to risks posed by
other plant pests. Therefore, the burden
of the requirement for the additional
declaration on the phytosanitary
certificate accompanying articles of
Solanum spp. from countries where R.
solanacearum race 3 biovar 2 is not
known to occur has fallen solely on
Canadian exporters of these articles. We
do not believe requiring the additional
declaration for articles of Solanum spp.
exported from Canada provides
additional protection against the
introduction of R. solanacearum race 3
biovar 2. Therefore, this interim rule
provides an exemption from that
requirement for those articles.

The regulations established by our
May 2003 interim rule referred to
“production facilities” where articles
were produced for export to the United
States. The term we typically use to
refer to such entities is “production
site,” so we have amended the
provisions established in our May 2003
interim rule so that they now refer to
“production sites” rather than
“production facilities.” In addition, we



21944 Federal Register/Vol.

69, No. 79/Friday, April 23, 2004/Rules and Regulations

have added a definition of the term
production site to § 319.37-1, i.e.: “A
defined portion of a place of production
utilized for the production of a
commodity that is managed separately
for phytosanitary purposes. This may
include the entire place of production or
portions of it. Examples of portions of
places of production are a defined
orchard, grove, field, greenhouse,
screenhouse, or premises.” This is the
same definition we provide in § 319.56—
1 of our fruits and vegetables
regulations, except that we have added
greenhouse and screenhouse to the list
of examples. We believe this change
will improve the clarity of the
regulations.

In addition, we have made several
editorial changes to the provisions
established by our May 2003 interim
rule:

e The original regulations referred to
“regions” where R. solanacearum race 3
biovar 2 is not known to occur. The
preferred term in this context is
“country.” We use the term “country” in
revised § 319.37-5(r).

e The additional declaration required
by the original § 319.37-5(r)(2) was
required to read “Ralstonia
solanacearum race 3 biovar 2 is not
known to occur in the country of origin
of the articles in this shipment.” To be
consistent with the phrasing of other,
similar additional declarations in the
regulations, we have shortened this to
read “Ralstonia solanacearum race 3
biovar 2 is not known to occur in the
country of origin” in this interim rule.

e We had referred in the original
§319.37-5(r)(2) and (r)(3) to R.
solanacearum race 3 biovar 2 either
being known or not known to occur in
the country of origin “at the time of
arrival at the port of first arrival in the
United States.” We do not believe this
language is necessary to ensure
phytosanitary security; if a consignment
of articles was shipped to the United
States from a country where R.
solanacearum race 3 biovar 2 was not
known to occur, but where the
bacterium was found while the articles
were in transit, we would use our
authority under the Plant Protection Act
to prevent the entry of the articles.
Thus, we have omitted that language in
revised § 319.37-5(r).

e We had used the term “plants” in
the additional declaration required by
the original § 319.37-5(r)(3), rather than
the term “articles,” which is the term we
used elsewhere in the regulatory text.
This interim rule corrects that error.

Immediate Action

Immediate action is necessary to
prevent the importation of articles of

Pelargonium spp. and Solanum spp.
that come from countries where R.
solanacearum race 3 biovar 2 is known
to occur and that have been produced in
production sites that may not be free of
that bacterium. Because the importation
of these articles may serve as a pathway
for the introduction of R. solanacearum
race 3 biovar 2 into the United States,
and because the existing restrictions do
not adequately mitigate the risk that
imported articles of Pelargonium spp.
and Solanum spp. that are infected with
R. solanacearum race 3 biovar 2 could
introduce this bacterial strain into the
United States, allowing the importation
of these articles to continue without
further restrictions would pose an
unacceptable risk of introducing R.
solanacearum race 3 biovar 2 into the
United States.

This rule is being made effective 30
days after publication because
importers, exporters, NPPOs, and others
will need 30 days to prepare for the
changes in operations that will become
necessary on the effective date of this
rule. Because prior notice and other
public procedures with respect to this
action are impracticable and contrary to
the public interest under these
circumstances, we find good cause
under 5 U.S.C. 553 to make this rule
effective 30 days after publication in the
Federal Register.

We will consider comments we
receive during the comment period for
this interim rule (see DATES above).
After the comment period closes, we
will publish another document in the
Federal Register. The document will
include a discussion of any comments
we receive and any amendments we are
making to the rule.

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been reviewed under
Executive Order 12866. The rule has
been determined to be not significant for
the purposes of Executive Order 12866
and, therefore, has not been reviewed by
the Office of Management and Budget.

In this interim rule, APHIS is
amending the regulations to establish a
certification program for articles of
Pelargonium spp. and Solanum spp.
imported from countries where the
bacterium Ralstonia solanacearum race
3 biovar 2 is known to occur. The
requirements of the certification
program are designed to ensure that
Ralstonia solanacearum race 3 biovar 2
will not be introduced into the United
States through the importation of
articles of Pelargonium spp. and
Solanum spp. APHIS has determined
that the restrictions presently in place
do not adequately mitigate the risk that

imported articles of Pelargonium spp.
and Solanum spp. could introduce this
bacterial strain, which causes potato
brown rot, into the United States. This
action is necessary to prevent the
introduction of this bacterial strain into
the United States.

The production site certification
program will impact approximately 11
different nurseries. Two of these
nurseries are located in Guatemala,
three in Mexico, one in China, two in
Kenya, and three in Costa Rica. The
average cost of upgrading these 11
production sites to comply with the
production site requirements in this
interim rule has been estimated at
approximately $70,000 per site.?
However, many of these production
sites have already upgraded their
facilities due to the outbreak of R.
solanacearum race 3 biovar 2 in early
2003. Thus, to the extent that these
upgrades fulfill the production site
requirements contained in this rule,
compliance costs for some production
sites would be lower than this estimate.

Pelargonium (geranium) spp.

Based on growers’ receipts, U.S.
floriculture and nursery crop sales
totaled $14 billion in 2002. Total sales
of U.S. geraniums were estimated at
$204 million for 2002.2 The United
States imported $44 million worth of
cuttings and slips of which geraniums
comprised some unknown part.3
Geraniums are the most popular
bedding plant in North America;
approximately 20,000 growers cultivate
these plants.

APHIS has determined that the 2003
R. solanacearum race 3 biovar 2
outbreak occurred when geranium
cuttings arrived from Kenya carrying the
R. solanacearum race 3 biovar 2
bacterium. The R. solanacearum race 3
biovar 2 outbreak in 2003 led to the
disposal of 1.9 million geraniums; the
disposed plants had a total value of
approximately $1.5 to $2 million.

Solanum spp.

The genus Solanum comprises a large
group of both tender and hardy,
herbaceous shrubby climbing plants.
Several species can be found in North
America either growing wild or as
decorative plants, but two—potatoes
and eggplants—are grown as vegetables.
The R. solanacearum race 3 biovar 2
bacterium, which is widely distributed

1 Society of American Florists.

2Electronic Outlook Report from the Economic
Research Service, Floriculture and Nursery Crops
Outlook, September 12, 2002, Alberto Jerardo.

3World Trade Atlas 2002, U.S. imports of
unrooted cuttings and slips of plants, code #
0602100000.
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in temperate regions, causes the disease
potato brown rot. In 2002, 1.3 million
acres of U.S. potatoes were harvested;
the potato harvest was valued at $3.2
billion, and $123 million worth of U.S.
potatoes were exported to the rest of the
world.4 The value of potato fields
infected with R. solanacearum race 3
biovar 2 could be drastically reduced if
not completely eliminated. The
bacterium causes potatoes to have
unsightly brown rings in the vegetable,
making them worthless for human
consumption. Most likely, U.S.
producers with fields infected with this
bacterium would be required to
quarantine their fields and destroy the
potatoes to prevent the spread of the
disease.

The United Kingdom has experienced
five outbreaks of potato brown rot that
have caused minor impacts to overall
potato production.® Certain areas in
South America have seen potato losses
from 5 percent to 100 percent due to
potato brown rot. If potato brown rot
were to become established in the
United States, the potato industry could
potentially lose hundreds of millions of
dollars due to direct losses and indirect
losses from quarantines and diminished
export markets.

This interim rule will allow imports
of articles of Pelargonium spp. and
Solanum spp. to continue as long as the
articles have been produced in
accordance with the certification
program requirements in § 319.37—
5(r)(3) and are accompanied by a
phytosanitary certificate stating that
they have been produced in accordance
with these requirements. This interim
rule will help safeguard U.S. agriculture
against the possible introduction of R.
solanacearum race 3 biovar 2.

Impact on Small Entities

The Regulatory Flexibility Act
requires that APHIS consider the
economic impact of its rules on small
entities. The Small Business
Administration (SBA) classifies nursery
and tree production businesses as small
entities (North American Industry
Classification System category 111421)
if their annual sales receipts are
$750,000 or less. In 2001, 1,691
floriculture operations out of a total of
10,965 operations had sales of $500,000
or more.® Therefore, at least 85 percent
of all floriculture operations can be

4 National Agricultural Statistical Service (NASS)
data on U.S. potato production, 2002; Foreign
Agricultural Service data on potato exports, 2002.

5 British Department of Environment, Food and
Rural Affairs, Service Delivery Unit, Plant Health
Division.

6NASS, Agricultural Statistics Board, U.S.
Department of Agriculture, 2001 Floriculture Crops.

classified as small; it is likely that an
even higher percentage can be classified
as small due to the $250,000
discrepancy.

The costs of complying with the
production site certification
requirements are not expected to
significantly affect costs or revenues of
small-entity floriculture operators in the
United States. Some portion of the cost
of site certification may be passed onto
U.S. buyers of geranium cuttings in the
form of higher prices, but this effect is
expected to be minor.

The rule will have a negative impact
on offshore operations due to the costs
involved in complying with the
additional nursery site certification
requirements. Experts in the industry
have estimated that updating the 11
offshore nursery sites will cost
approximately $770,000 total, or
$70,000 per site. It is difficult to
determine the impact without knowing
average revenues generated at these 11
nursery sites.

While the costs for production sites to
comply with the requirements will
result in a negative impact on offshore
production sites, the requirements will
help ensure that future nursery
shipments entering the United States are
free of R. solanacearum race 3 biovar 2.
The 2003 R. solanacearum race 3 biovar
2 outbreak alone cost the floriculture
industry $1.5 to $2 million in geranium
plant losses. The R. solanacearum race
3 biovar 2 outbreak could have
jeopardized not only the entire U.S.
geranium industry, which is estimated
to be worth $204 million per year, but
also the potato industry, which is
estimated to be worth $3.2 billion per
year, if it had not been contained and
eradicated.” It is evident that the
potential benefits of certifying offshore
production sites that produce
Pelargonium spp. and Solanum spp.
outweigh the costs.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule: (1) Preempts all State
and local laws and regulations that are
inconsistent with this rule; (2) has no
retroactive effect; and (3) does not
require administrative proceedings

7 Electronic Outlook Report from the Economic
Service, Floriculture and Nursery Crops Outlook,
September 12th, 2002, Alberto Jerardo; and NASS
data U.S. potato production, 2002, along with FAS
data on potato exports 2002.

before parties may file suit in court
challenging this rule.

Paperwork Reduction Act

In accordance with section 3507(j) of
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.), the information
collection and recordkeeping
requirements included in this interim
rule have been submitted for emergency
approval to the Office of Management
and Budget (OMB). OMB has assigned
control number 05790246 to the
information collection and
recordkeeping requirements.

We plan to request continuation of
that approval for 3 years. Please send
written comments on the 3-year
approval request to the following
addresses: (1) Office of Information and
Regulatory Affairs, OMB, Attention:
Desk Officer for APHIS, Washington, DC
20503; and (2) Docket No. 03—019-2,
Regulatory Analysis and Development,
PPD, APHIS, Station 3C71, 4700 River
Road Unit 118, Riverdale, MD 20737—
1238. Please state that your comments
refer to Docket No. 03—019-2 and send
your comments within 60 days of
publication of this rule.

This interim rule establishes a
certification program for articles of
Pelargonium spp. and Solanum spp.
imported from countries where the
bacterium Ralstonia solanacearum race
3 biovar 2 is known to occur. In order
to comply with the requirements of the
certification program, exporting
production sites and importers will
need to obtain the necessary additional
declaration on the phytosanitary
certificate accompanying the imported
articles of Pelargonium spp. and
Solanum spp. and submit
documentation for the compliance
agreement and trust fund required by
this interim rule. We are soliciting
comments from the public (as well as
affected agencies) concerning our
information collection and
recordkeeping requirements. These
comments will help us:

(1) Evaluate whether the information
collection is necessary for the proper
performance of our agency’s functions,
including whether the information will
have practical utility;

(2) Evaluate the accuracy of our
estimate of the burden of the
information collection, including the
validity of the methodology and
assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
information collection on those who are
to respond (such as through the use of
appropriate automated, electronic,
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mechanical, or other technological
collection techniques or other forms of
information technology; e.g., permitting
electronic submission of responses).

Estimate of burden: Public reporting
burden for this collection of information
is estimated to average 0.5049 hours per
response.

Respondents: Growers and State plant
regulatory officials.

Estimated annual number of
respondents: 15.

Estimated annual number of
responses per respondent: 67.33.

Estimated annual number of
responses: 1,010.

Estimated total annual burden on
respondents: 510 hours. (Due to
averaging, the total annual burden hours
may not equal the product of the annual
number of responses multiplied by the
reporting burden per response.)

Copies of this information collection
can be obtained from Mrs. Celeste
Sickles, APHIS’ Information Collection
Coordinator, at (301) 734—7477.

Government Paperwork Elimination
Act Compliance

The Animal and Plant Health
Inspection Service is committed to
compliance with the Government
Paperwork Elimination Act (GPEA),
which requires Government agencies in
general to provide the public the option
of submitting information or transacting
business electronically to the maximum
extent possible. For information
pertinent to GPEA compliance related to
this interim rule, please contact Mrs.
Celeste Sickles, APHIS’ Information
Collection Coordinator, at (301) 734—
7477.

List of Subjects in 7 CFR Part 319

Bees, Coffee, Cotton, Fruits, Honey,
Imports, Logs, Nursery stock, Plant
diseases and pests, Quarantine,
Reporting and recordkeeping
requirements, Rice, Vegetables.

m Accordingly, we are amending 7 CFR
part 319 as follows:

PART 319—FOREIGN QUARANTINE
NOTICES

m 1. The authority citation for part 319
continues to read as follows:
Authority: 7 U.S.C. 450 and 7701-7772; 21

U.S.C. 136 and 136a; 7 CFR 2.22, 2.80, and
371.3.

m 2.In §319.37—1, a new definition of
production site is added in alphabetical
order to read as follows:

§319.37-1 Definitions.
* * * * *

Production site. A defined portion of
a place of production utilized for the

production of a commodity that is
managed separately for phytosanitary
purposes. This may include the entire
place of production or portions of it.
Examples of portions of places of
production are a defined orchard, grove,
field, greenhouse, screenhouse, or

premises.
* * * * *

m 3.In § 319.37-5, paragraph (r) and the
OMB control number citation at the end
of the section are revised to read as
follows:

§319.37-5 Special foreign inspection and
certification requirements.
* * * * *

(r) Any restricted article of
Pelargonium spp. or Solanum spp.
presented for importation into the
United States may not be imported
unless it meets the following
requirements:

(1) Any restricted article of
Pelargonium spp. or Solanum spp.
imported from Canada under the
provisions of the greenhouse-grown
restricted plant program as described in
§ 319.37—4(c) must be presented for
importation at the port of first arrival in
the United States with a certificate of
inspection in the form of a label in
accordance with §319.37—4(c)(1)(@iv).

(2) For any article of Pelargonium spp.
or Solanum spp. that does not meet the
requirements of paragraph (r)(1) of this
section and is from a country where
Ralstonia solanacearum race 3 biovar 2
is not known to occur, the phytosanitary
certificate of inspection required by
§ 319.37—4 must contain an additional
declaration that states “Ralstonia
solanacearum race 3 biovar 2 is not
known to occur in the country of
origin”’; Provided, that this additional
declaration is not required on the
phytosanitary certificate of inspection
accompanying articles of Solanum spp.
from Canada that do not meet the
requirements of paragraph (r)(1) of this
section.

(3) Any article of Pelargonium spp. or
Solanum spp. that is from a country
where Ralstonia solanacearum race 3
biovar 2 is known to occur must meet
the following requirements:

(i) The national plant protection
organization of the country in which the
articles are produced (the NPPO) must
have entered into a bilateral workplan
with APHIS. This bilateral workplan
must set out conditions for monitoring
the production of articles of
Pelargonium spp. and Solanum spp., for
enforcement of the requirements of this
paragraph (r)(3), and for the
establishment of a trust fund as
provided for in paragraph (r)(3)(xv) of
this section.

(ii) The production site where the
articles of Pelargonium spp. and
Solanum spp. intended for export to the
United States are produced must be
registered with and certified by both
APHIS and the NPPO. As part of the
certification process, production sites
must be initially approved and
thereafter visited at least once a year by
APHIS and the NPPO to verify
compliance with the requirements of
this paragraph (r)(3).

(iii) The production site must conduct
ongoing testing for R. solanacearum
race 3 biovar 2. Only those articles of
Pelargonium spp. or Solanum spp. that
have been tested with negative results
for the presence of R. solanacearum race
3 biovar 2 may be used in production
and export. Records of the testing must
be kept for two growing seasons and
made available to representatives of
APHIS and of the NPPO. All testing
procedures must be approved by APHIS.

(iv) The production site must be
constructed in a manner that ensures
that outside water cannot enter the
production site. The production site
must be surrounded by a 1-meter buffer
that is sloped so that water drains away
from the production site.

(v) Dicotyledonous weeds must be
controlled both within the production
site and around it. The production site
and the 1-meter buffer surrounding the
production site must be free of
dicotyledonous weeds.

(vi) All equipment that comes in
contact with articles of Pelargonium
spp. or Solanum spp. within the
production site must be adequately
sanitized so that R. solanacearum race
3 biovar 2 cannot be transmitted
between plants or enter from outside the
production site via the equipment.

(vii) Production site personnel must
adequately sanitize their clothing and
shoes and wash their hands before
entering the production site to prevent
the entry of R. solanacearum race 3
biovar 2 into the production site.

(viii) Growing media for articles of
Pelargonium spp. and Solanum spp.
must be free of R. solanacearum race 3
biovar 2. Growing media and containers
for articles of Pelargonium spp. and
Solanum spp. must not come in contact
with soil, and soil may not be used as
a growing medium.

(ix) Water used in maintenance of the
plants at the production site must be
free of R. solanacearum race 3 biovar 2.
The production site must either derive
the water from an APHIS-approved
source or treat the water with an APHIS-
approved treatment before use.

(x) Growing media at the production
site must not come in direct contact
with any water source, such as an
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emitter or a hose end. If a drip irrigation
system is used, backflow devices must
be installed to prevent any R.
solanacearum race 3 biovar 2 that may
be present from spreading to the rest of
the production site through the
irrigation system. Ebb and flow
irrigation may not be used.

(xi) Production site personnel must be
educated regarding the various
pathways through which R.
solanacearum race 3 biovar 2 can be
introduced into a production site and
must be trained to recognize symptoms
of R. solanacearum race 3 biovar 2
infection in articles of Pelargonium spp.
or Solanum spp. in the production site.

(xii) Articles of Pelargonium spp. or
Solanum spp. produced for export
within an approved production site
must be handled and packed in a
manner adequate to prevent the
presence of R. solanacearum race 3
biovar 2. The articles must be labeled
with information indicating the
production site from which the articles
originated.

(xiii) If R. solanacearum race 3 biovar
2 is found in the production site or in
consignments from the production site,
the production site will be ineligible to
export articles of Pelargonium spp. or
Solanum spp. to the United States. A
production site may be reinstated if a
reinspection reveals that the production
site is free of R. solanacearum race 3
biovar 2 and all problems in the
production site have been addressed
and corrected to the satisfaction of
APHIS.

(xiv) The phytosanitary certificate of
inspection required by § 319.37—4 that
accompanies these articles must contain
an additional declaration that states
“These articles have been produced in
accordance with the requirements in 7
CFR 319.37-5(1)(3).”

(xv) The government of the country in
which the articles are produced must
enter into a trust fund agreement with
APHIS before each growing season. The
government of the country in which the
articles are produced or its designated
representative is required to pay in
advance all estimated costs that APHIS
expects to incur through its involvement
in overseeing the execution of paragraph
(r)(3) of this section. These costs will
include administrative expenses
incurred in conducting the services
enumerated in paragraph (r)(3) of this
section and all salaries (including
overtime and the Federal share of
employee benefits), travel expenses
(including per diem expenses), and
other incidental expenses incurred by
the inspectors in performing these
services. The government of the country
in which the articles are produced or its

designated representative is required to
deposit a certified or cashier’s check
with APHIS for the amount of the costs
estimated by APHIS. If the deposit is not
sufficient to meet all costs incurred by
APHIS, the agreement further requires
the government of the country in which
the articles are produced or its
designated representative to deposit
with APHIS a certified or cashier’s
check for the amount of the remaining
costs, as determined by APHIS, before
the services will be completed. After a
final audit at the conclusion of each
shipping season, any overpayment of
funds would be returned to the
government of the country in which the
articles are produced or its designated
representative or held on account until
needed.

(Approved by the Office of Management and

Budget under control numbers 0579-0049,
0579-0176, 0579—0221, and 0579-0246.)

Done in Washington, DC, this 20th day of
April, 2004.
Kevin Shea,
Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 04—9262 Filed 4—22—-04; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 979
[Docket No. FV04-979-1 FR]

Melons Grown in South Texas;
Increased Assessment Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This rule increases the
assessment rate established for the
South Texas Melon Committee
(Committee) for the 2003—04 and
subsequent fiscal periods from $0.06 to
$0.09 per carton of melons handled. The
Committee locally administers the
marketing order which regulates the
handling of melons grown in South
Texas. Authorization to assess melon
handlers enables the Committee to incur
expenses that are reasonable and
necessary to administer the program.
The fiscal period began on October 1
and ends September 30. The assessment
rate will remain in effect indefinitely
unless modified, suspended, or
terminated.

EFFECTIVE DATE: April 26, 2004.

FOR FURTHER INFORMATION CONTACT:
Belinda G. Garza, Regional Manager,
McAllen Marketing Field Office,

Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1313 E. Hackberry,
McAllen, TX 78501; telephone: (956)
682—2833, fax: (956) 682-5942; or
George Kelhart, Technical Advisor,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue, SW., STOP 0237, Washington,
DC 20250-0237; telephone: (202) 720—
2491, fax: (202) 720-8938.

Small businesses may request
information on complying with this
regulation by contacting Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue, SW., STOP 0237, Washington,
DC 20250-0237; telephone: (202) 720—
2491, fax: (202) 720-8938, or e-mail:
Jay.Guerber@usda.gov.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing No. 156 and
Order No. 979 (7 CFR part 979),
regulating the handling of melons grown
in South Texas, hereinafter referred to
as the “order.” The order is effective
under the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), hereinafter referred to
as the “Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. Under the marketing order now
in effect, South Texas melon handlers
are subject to assessments. Funds to
administer the order are derived from
such assessments. It is intended that the
assessment rate as issued herein will be
applicable to all assessable melons
beginning on October 1, 2003, and
continue until amended, suspended, or
terminated. This rule will not preempt
any State or local laws, regulations, or
policies, unless they present an
irreconcilable conflict with this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing USDA would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
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inhabitant, or has his or her principal
place of business, has jurisdiction to
review USDA'’s ruling on the petition,
provided an action is filed not later than
20 days after the date of the entry of the
ruling.

This rule increases the assessment
rate established for the Committee for
the 2003-04 and subsequent fiscal
periods from $0.06 to $0.09 per carton
of melons handled.

The South Texas melon marketing
order provides authority for the
Committee, with the approval of USDA,
to formulate an annual budget of
expenses and collect assessments from
handlers to administer the program. The
members of the Committee are growers
and handlers of South Texas melons.
They are familiar with the Committee’s
needs and with the costs for goods and
services in their local area and are thus
in a position to formulate an appropriate
budget and assessment rate. The
assessment rate is formulated and
discussed in a public meeting. Thus, all
directly affected persons have an
opportunity to participate and provide
input.

For the 2001-02 and subsequent fiscal
periods, the Committee recommended,
and USDA approved, an assessment rate
that would continue in effect from fiscal
period to fiscal period unless modified,
suspended, or terminated by USDA
upon recommendation and information
submitted by the Committee or other
information available to USDA.

The Committee met on September 11,
2003, and unanimously recommended
2003-04 expenses of $89,859 for
personnel, office, compliance, and
partial market development expenses to
be funded by the continuing assessment
rate of $0.06 per carton. Specific
funding for production research and
market development projects were to be
recommended at a later Committee
meeting.

The Committee subsequently met on
January 14, 2004, and recommended
2003-04 expenditures of $351,859 and
an assessment rate of $0.09 per carton
of melons handled. In comparison, last
year’s budgeted expenditures were
$313,853. The assessment rate of $0.09
is $0.03 higher than the rate currently in
effect. The Committee recommended the
increased rate to fund a variety of
market development and production
research projects, without having to
draw a large amount from reserves.
Without the increase, the Committee’s
reserve fund would drop to $37,368,
which is lower than what the
Committee needs for operations. This
amount is derived by taking the current
reserve ($181,127), adding the $203,100
in assessment income based on the old

rate (3,385,000 x $0.06 per carton) and
anticipated interest totaling $5,000, and
then subtracting the 2003—04 budget of
$351,859. With the new rate, $304,650
in assessment income would be
generated, and the reserve fund would
only drop to $138,918.

The major expenditures
recommended by the Committee for the
2003-04 fiscal period include $59,859
for administrative expenses, $20,000 for
compliance, $160,000 for market
development, and $112,000 for
production research projects. Budgeted
expenses for these items in 2002-03
were $59,859, $20,000, $137,000, and
$100,800, respectively.

The assessment rate recommended by
the Committee was derived by
considering anticipated expenses,
expected shipments of South Texas
melons, anticipated interest income,
and the amount of funds in the
Committee’s operating reserve. As
mentioned earlier, melon shipments for
the fiscal period are estimated at
3,385,000, which should provide
$304,650 in assessment income at the
$0.09 per carton rate. Income derived
from handler assessments, along with
interest income and funds from the
Committee’s authorized reserve, should

be adequate to cover budgeted expenses.

Funds in the reserve (currently
$181,127) will be kept within the
maximum permitted by the order
(approximately two fiscal periods’
expenses; § 979.44).

The assessment rate established in
this rule will continue in effect
indefinitely unless modified,
suspended, or terminated by USDA
upon recommendation and information
submitted by the Committee or other
available information.

Although this assessment rate will be
in effect for an indefinite period, the
Committee will continue to meet prior
to or during each fiscal period to
recommend a budget of expenses and
consider recommendations for
modification of the assessment rate. The
dates and times of Committee meetings
are available from the Committee or
USDA. Committee meetings are open to
the public and interested persons may
express their views at these meetings.
USDA will evaluate Committee
recommendations and other available
information to determine whether
modification of the assessment rate is
needed. Further rulemaking will be
undertaken as necessary. The
Committee’s 2003—04 budget and those
for subsequent fiscal periods will be
reviewed and, as appropriate, approved
by USDA.

Final Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this rule on small entities. Accordingly,
AMS has prepared this final regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 33 growers
of melons in the production area and
approximately 25 handlers subject to
regulation under the marketing order.
Small agricultural growers are defined
by the Small Business Administration
(SBA) (13 CFR 121.201) as those having
annual receipts less than $750,000, and
small agricultural service firms are
defined as those whose annual receipts
are less than $5,000,000.

Most of the handlers are vertically
integrated corporations involved in
growing, shipping, and marketing
melons. For the 2002—03 marketing
year, the industry’s 25 handlers shipped
melons produced on 5,945 acres with
the average and median volume handled
being 111,651 and 32,215 cartons,
respectively. In terms of production
value, total revenue for the 25 handlers
was estimated to be $25.6 million, with
the average and median revenues being
$1.02 million and $296,000,
respectively.

The South Texas melon industry is
characterized by growers and handlers
whose farming operations generally
involve more than one commodity, and
whose income from farming operations
is not exclusively dependent on the
production of melons. Alternative crops
provide an opportunity to utilize many
of the same facilities and equipment not
in use when the melon production
season is complete. For this reason,
typical melon growers and handlers
either double-crop melons during other
times of the year or produce alternate
crops, like onions.

Based on the SBA’s definition of
small entities, the Committee estimates
that 23 of the 25 handlers regulated by
the order would be considered small
entities if only their spring melon
revenues are considered. However,
revenues from other productive
enterprises could likely push a large
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number of these handlers above the
$5,000,000 annual receipt threshold. Of
the 33 growers within the production
area, few have sufficient acreage to
generate sales in excess of $750,000;
therefore, the majority of growers may
be classified as small entities.

This rule increases the assessment
rate established for the Committee and
collected from handlers for the 2003-04
and subsequent fiscal periods from
$0.06 to $0.09 per carton handled. The
Committee recommended 2003—-04
expenditures of $351,859 and an
assessment rate of $0.09 per carton. The
assessment rate of $0.09 is $0.03 higher
than the current rate. At the rate of
$0.09 per carton and an estimated 2003—
04 melon production of 3,385,000
cartons, the projected income derived
from handler assessments ($304,650),
along with interest and funds from the
Committee’s authorized reserve, should
be adequate to cover budgeted expenses.

The major expenditures
recommended by the Committee for the
2003-04 fiscal period include $59,859
for administrative expenses, $20,000 for
compliance, $160,000 for market
development, and $112,000 for
production research projects. Budgeted
expenses for these items in 2002-03
were $59,859, $20,000, $137,000, and
$100,800, respectively.

The Committee recommended the
increased rate to fund a variety of
production and marketing research
projects, without having to draw a large
amount from reserves. Without the
increase, the Committee’s reserve fund
would drop to $37,368, which is lower
than what the Committee needs for
operations. With the increased rate, the
reserve fund would only drop to
$138,918.

The Committee voted to increase its
assessment rate because the current rate
would reduce the Committee’s reserve
funds to an acceptable level.
Assessment income, along with interest
and funds from the Committee’s
authorized reserve, will provide the
Committee with adequate funds to meet
its 2003—04 fiscal period’s expenses.

The Committee reviewed and
unanimously recommended 2003-04
expenditures of $351,859, which
included an increase in its market
development and production research
programs. Prior to arriving at this
budget, the Committee considered
information from various sources,
including the Research and Market
Development Subcommittee.
Alternative expenditure levels were
discussed by these groups, based upon
the relative value of various production
research and market development
projects to the melon industry. The

assessment rate of $0.09 per carton of
assessable melons was then determined
by considering the total recommended
budget, the quantity of assessable
melons estimated at 3,385,000 cartons
for the 2003-04 fiscal period,
anticipated interest income, and the
funds in the Committee’s operating
reserve. The recommended rate will
generate $304,650, which is $47,209
below the anticipated expenses. The
Committee found this acceptable
because interest and reserve funds will
be used to make up the deficit.

A review of historical information and
preliminary information pertaining to
the upcoming fiscal period indicates
that the grower price for the 2003-04
marketing season could range between
$6.68 and $7.60 per carton of
cantaloupes and between $5.40 and
$6.33 per carton of honeydew melons.
Therefore, the estimated assessment
revenue for the 2003-04 fiscal period as
a percentage of total grower revenue
could range between 1.2 and 1.3 percent
for cantaloupes and between 1.4 and 1.7
percent for honeydew melons.

This action increases the assessment
obligation imposed on handlers. While
assessments impose some additional
costs on handlers, the costs are minimal
and uniform on all handlers. Some of
the additional costs may be passed on
to growers. However, these costs are
offset by the benefits derived by the
operation of the marketing order. In
addition, the Committee’s meetings
were widely publicized throughout the
South Texas melon industry and all
interested persons were invited to
attend the meetings and participate in
Committee deliberations on all issues.
Like all Committee meetings, the
September 11, 2003, and January 14,
2004, meetings were public meetings
and all entities, both large and small,
were able to express views on this issue.

This rule imposes no additional
reporting or recordkeeping requirements
on either small or large South Texas
melon handlers. As with all Federal
marketing order programs, reports and
forms are periodically reviewed to
reduce information requirements and
duplication by industry and public
sector agencies.

USDA has not identified any relevant
Federal rules that duplicate, overlap, or
conflict with this rule.

A proposed rule concerning this
action was published in the Federal
Register on March 22, 2004 (69 FR
13269). Copies of the proposed rule
were also mailed or sent via facsimile to
all melon handlers. Finally, the
proposal was made available through
the Internet by USDA and the Office of
the Federal Register. A 15-day comment

period ending April 6, 2004, was
provided for interested persons to
respond to the proposal. No comments
were received.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: http://www.ams.usda.gov/
fv/moab.html. Any questions about the
compliance guide should be sent to Jay
Guerber at the previously mentioned
address in the FOR FURTHER INFORMATION
CONTACT section.

After consideration of all relevant
material presented, including the
information and recommendation
submitted by the Committee and other
available information, it is hereby found
that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

Pursuant to 5 U.S.C. 553, it also found
and determined that good cause exists
for not postponing the effective date of
this rule until 30 days after publication
in the Federal Register because: (1) The
2003-04 fiscal period began on October
1, 2003, and the marketing order
requires that the rate of assessment for
each fiscal period apply to all assessable
melons handled during such fiscal
period; (2) shipments of 2004 crop
melons are expected to begin in early
May; (3) the Committee needs to have
sufficient funds to pay its expenses
which are incurred on a continuous
basis; and (4) handlers are aware of this
action which was recommended by the
Committee at a public meeting and is
similar to other assessment rate actions
issued in past years. Also, a 15-day
comment period was provided for in the
proposed rule and no comments were
received.

List of Subjects in 7 CFR Part 979

Marketing agreements, Melons,
Reporting and recordkeeping
requirements.

m For the reasons set forth in the
preamble, 7 CFR part 979 is amended as
follows:

PART 979—MELONS GROWN IN
SOUTH TEXAS

m 1. The authority citation for 7 CFR
part 979 continues to read as follows:

Authority: 7 U.S.C. 601-674.

m 2. Section 979.219 is revised to read
as follows:

§979.219 Assessment rate.

On and after October 1, 2003, an
assessment rate of $0.09 per carton is
established for South Texas melons.
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Dated: April 21, 2004.
A.J. Yates,

Administrator, Agricultural Marketing
Service.

[FR Doc. 04-9425 Filed 4-21-04; 1:03 pm]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Parts 1000, 1001, 1005, 1006,
1007, 1030, 1032, 1033, 1124, 1126, and
1131

[Docket No. AO-14-A72, et al.; DA-03-08]

Milk in the Northeast and Other
Marketing Areas; Interim Order
Amending the Order

7@';'? Marketing area AO Nos.
1001 .. | Northeast .......cc.......... AO-14-A72
1005 .. | Appalachian ............... AO-388-
A13
1006 .. | Florida ......cccccccvveunene AO-356—
A36
1007 .. | Southeast .......cc.cocuee. AO-366—
A42
1030 .. | Upper Midwest .......... AO-361-
A37
1032 .. | Central ......c.ccccvrvennnne AO-313-
A46
1033 .. | Mideast ........ccccerveunene AO-166—
A70
1124 .. | Pacific Northwest ...... AO-368-
A33
1126 .. | Southwest .................. AO-231-
A66
1131 .. | Arizona-Las Vegas .... AO-271-
A38

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Interim final rule.

SUMMARY: This order amends certain
classification of milk provisions in all
Federal milk marketing orders.
Specifically, this interim order
reclassifies milk used to produce
evaporated milk in consumer-type
packages or sweetened condensed milk
in consumer-type packages from Class
III to Class IV. More than the required
number of producers in each Federal
milk order have approved the issuance
of the interim order as amended.

EFFECTIVE DATE: May 1, 2004.

FOR FURTHER INFORMATION CONTACT:
Antoinette M. Carter, Marketing
Specialist, Order Formulation and
Enforcement Branch, USDA/AMS/Dairy
Programs, STOP 0231—Room 2971,
1400 Independence Avenue, SW.,
Washington, DC 20250-0231, (202) 690—
3465, e-mail address:
antoinette.carter@usda.gov.

SUPPLEMENTARY INFORMATION: This
administrative rule is governed by the
provisions of Sections 556 and 557 of
Title 5 of the United States Code and,
therefore, is excluded from the
requirements of Executive Order 12866.

This interim rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This rule is not intended
to have a retroactive effect. This rule
will not preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
the rule.

The Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), provides that
administrative proceedings must be
exhausted before parties may file suit in
court. Under Section 608c(15)(A) of the
Act, any handler subject to an order may
request modification or exemption from
such order by filing with the
Department a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with the
law. A handler is afforded the
opportunity for a hearing on the
petition. After a hearing, the Department
would rule on the petition. The Act
provides that the District Court of the
United States in any district in which
the handler is an inhabitant, or has its
principal place of business, has
jurisdiction in equity to review the
Department’s ruling on the petition,
provided a bill in equity is filed not
later than 20 days after the date of the
entry of the ruling.

Regulatory Flexibility Act and
Paperwork Reduction Act

In accordance with the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.), the
Agricultural Marketing Service has
considered the economic impact of this
action on small entities and has certified
that this proposed rule will not have a
significant economic impact on a
substantial number of small entities. For
the purpose of the Regulatory Flexibility
Act, a dairy farm is considered a “small
business” if it has an annual gross
revenue of less than $750,000, and a
dairy products manufacturer is a “small
business” if it has fewer than 500
employees.

For the purposes of determining
which dairy farms are “small
businesses,” the $750,000 per year
criterion was used to establish a
production guideline of 500,000 pounds
per month. Although this guideline does
not factor in additional monies that may
be received by dairy producers, it
should be an inclusive standard for
most “small” dairy farmers. For
purposes of determining a handler’s

size, if the plant is part of a larger
company operating multiple plants that
collectively exceed the 500-employee
limit, the plant will be considered a
large business even if the local plant has
fewer than 500 employees.

During June 2003—the most recent
representative period used to determine
the number of small entities associated
with Federal milk orders—there were a
total of 60,096 dairy producers whose
milk was pooled under Federal milk
orders. Of the total, 56,818 dairy
producers—or about 95 percent—were
considered small businesses based on
the above criteria. During this same
period, there were about 1,622 plants
associated with Federal milk orders.
Specifically, there were approximately
387 fully regulated plants (of which 143
were small businesses), 92 partially
regulated plants (of which 41 were
small businesses), 44 producer-handlers
(of which 23 were considered small
businesses), and 108 exempt plants (of
which 98 were considered small
businesses). Consequently, 950 of the
1,622 plants meet the definition of a
small business.

Total pounds of milk pooled under all
Federal milk orders was 10.498 billion
for June 2003 which represents 73.5
percent of the milk marketed in the
United States. Of the 10.498 billion
pounds of milk pooled under Federal
milk orders during June 2003, 1.78
million pounds—or 1.7 percent—was
used to produce evaporated milk and
sweetened condensed milk products in
consumer-type packages. Additionally,
during this same period, total pounds of
Class I milk pooled under Federal milk
orders was 3.475 billion pounds, which
represents 82.3 percent of the milk used
in Class I products (mainly fluid milk
products) that were sold in the United
States.

This interim final rule will reclassify
milk used to produce evaporated milk
or sweetened condensed milk in
consumer-type packages from Class III
to Class IV in all Federal milk orders.
This decision is consistent with the
Agricultural Agreement Act of 1937
(Act), which authorizes Federal milk
marketing orders. The Act specifies that
Federal milk orders classify milk “in
accordance with the form for which or
purpose for which it is used.”

Currently, the Federal milk order
system provides for the uniform
classification of milk in provisions that
define four classes of use for milk (Class
I, Class 1II, Class III, and Class IV). Each
Federal milk order sets minimum prices
that processors must pay for milk based
on how it is used and computes
weighted average or uniform prices that
dairy producers receive.
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Under the milk classification
provisions of all Federal milk orders,
Class I consists of those products that
are used as beverages (whole milk, low
fat milk, skim milk, flavored milk
products like chocolate milk, etc.)?
Class II includes soft or spoonable
products such as cottage cheese, sour
cream, ice cream, yogurt, and milk that
is used in the manufacture of other food
products. Class III includes all skim
milk and butterfat used to make hard
cheeses—types that may be grated,
shredded, or crumbled; cream cheese;
other spreadable cheeses; plastic cream;
anhydrous milkfat; and butteroil. Class
III also consists of evaporated milk and
sweetened condensed milk in
consumer-type packages. Class IV
includes, among other things, butter and
any milk product in dried form such as
nonfat dry milk.

Evaporated milk and sweetened
condensed milk in consumer-type
packages should be classified as Class
IV because of their product
characteristics and because their
product yields are tied directly to the
raw milk used to make these products.
Like other Class IV products, evaporated
milk and sweetened condensed milk in
consumer-type packages have a
relatively long shelf-life (i.e., the
products can be stored for more than
one year without refrigeration). These
products also may be substituted for
other Class IV products (e.g., nonfat dry
milk) and compete over a wide
geographic area with products made
from non-Federally regulated milk.
Additionally, like other Class IV
products, evaporated milk and
sweetened condensed milk in
consumer-type packages are competitive
outlets for milk surplus to the Class I
needs of the market.

The amendments should not have a
significant economic impact on dairy
producers or handlers associated with
Federal milk orders. Since the
reclassification of evaporated milk and
sweetened condensed milk in
consumer-type packages will be uniform
in all Federal milk orders, dairy
producers and handlers associated with
the orders will be subject to the same
provisions. The classification change
should have only a minimal impact on
the price dairy producers receive for
their milk due to the small quantity of
milk pooled under Federal milk orders
that is used to produce evaporated milk
or sweetened condensed milk in

1Federal milk orders do not classify products but
instead classify the milk (skim milk and butterfat)
disposed of in the form of a product or used to
produce a product. For simplification, this interim
final rule references Class I products, Class II
products, Class III products, and Class IV products.

consumer-type packages. For example,
using the Department’s production data
provided in the record for milk, skim
milk, and cream used to produce
evaporated milk and sweetened
condensed milk in consumer-type
packages by handlers regulated under
Federal milk orders for the three years
of 2000 through 2002, the
reclassification of the milk used to
produce these products from Class III to
Class IV would have affected the
statistical uniform price for all Federal
milk orders combined by only $0.0117
per hundredweight.

Under the Paperwork Reduction Act
of 1995 (44 U.S.C. Chapter 35), these
amendments will have no impact on
reporting, recordkeeping, or other
compliance requirements because they
would remain identical to the current
requirements. No new forms are
proposed and no additional reporting
requirements would be necessary.

The primary sources of data used to
complete the current forms are routinely
used in most business transactions.
Forms require only a minimal amount of
information which can be supplied
without data processing equipment or a
trained statistical staff. Thus, the
information collection and reporting
burden is relatively small. Requiring the
same reports for all handlers does not
significantly disadvantage any handler
that is smaller than the industry
average.

Prior documents in this proceeding:

Notice of Hearing: Issued September
2, 2003; published September 8, 2003
(68 FR 52860).

Correction of Notice of Hearing:
Issued October 9, 2003; published
October 16, 2003 (68 FR 59554).

Tentative Final Decision: Issued
February 27, 2004; published March 2,
2004 (69 FR 9763).

Findings and Determinations

The findings and determinations
hereinafter set forth supplement those
that were made when the Northeast and
other orders were first issued and when
they were amended. The previous
findings and determinations are hereby
ratified and confirmed, except where
they may conflict with those set forth
herein.

The following findings are hereby
made with respect to each of the
aforesaid orders:

(a) Findings upon the basis of the
hearing record. Pursuant to the
provisions of the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), and the applicable
rules of practice and procedure
governing the formulation of marketing
agreements and marketing orders (7 CFR

Part 900), a public hearing was held
upon certain proposed amendments to
the tentative marketing agreements and
to the orders regulating the handling of
milk in the Northeast and other
marketing areas.

Upon the basis of the evidence
introduced at such hearing and the
record thereof, for each of the aforesaid
orders, it is found that:

(1) The said orders are hereby
amended on an interim basis, and all of
the terms and conditions thereof, will
tend to effectuate the declared policy of
the Act;

(2) The parity prices of milk, as
determined pursuant to Section 2 of the
Act, are not reasonable in view of the
price of feeds, available supplies of
feeds, and other economic conditions
which affect market supply and demand
for milk in the respective marketing
areas, and the minimum prices specified
in the orders, as hereby amended on an
interim basis, are such prices as will
reflect the aforesaid factors, insure a
sufficient quantity of pure and
wholesome milk, and be in the public
interest; and

(3) The said orders, as hereby
amended on an interim basis, regulate
the handling of milk in the same
manner as, and are applicable only to
persons in the respective classes of
industrial and commercial activity
specified in, marketing agreements upon
which a hearing has been held.

(b) Additional Findings. It is
necessary and in the public interest to
make these interim amendments to the
Northeast and other orders effective
May 1, 2004. Any delay beyond that
date would tend to disrupt the orderly
marketing of milk in the aforesaid
marketing areas.

The interim amendments to these
orders are known to handlers. The
tentative final decision containing the
proposed amendments to these orders
was issued on February 27, 2004.

The changes that result from these
interim amendments will not require
extensive preparation or substantial
alteration in the method of operation for
handlers. In view of the foregoing, it is
hereby found and determined that good
cause exists for making these interim
order amendments effective on May 1,
2004. It would be contrary to the public
interest to delay the effective date of
these amendments for 30 days after their
publication in the Federal Register.
(Sec. 553, Administrative Procedure
Act, 5 U.S.C. 551-559.)

(c) Determinations. It is hereby
determined that:

(1) The refusal or failure of handlers
(excluding cooperative associations
specified in Sec. 8¢(9) of the Act) of
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more than 50 percent of the milk, which
is marketed within the specified
marketing areas, to sign a proposed
marketing agreement tends to prevent
the effectuation of the declared policy of
the Act;

(2) The issuance of this interim order
amending the Northeast and other
orders is the only practical means
pursuant to the declared policy of the
Act of advancing the interests of
producers as defined in the orders as
hereby amended;

(3) The issuance of the interim order
amending the Northeast and other
orders is favored by at least two-thirds
of the producers who were engaged in
the production of milk for sale in the
marketing area.

List of Subjects in 7 CFR Parts 1000,
1001, 1005, 1006, 1007, 1030, 1032,
1033, 1124, 1126, and 1131

Milk marketing orders.
Order Relative to Handling

m [t is therefore ordered, that on and
after the effective date hereof, the
handling of milk in the Northeast and
other marketing areas shall be in
conformity to and in compliance with
the terms and conditions of the orders,
as amended, and as hereby further
amended on an interim basis, as
follows:

m 1. The authority citation for 7 CFR
Parts 1000, 1001, 1005, 1006, 1007,
1030, 1032, 1033, 1124, 1126, and 1131
reads as follows:

Authority: 7 U.S.C. 601-674.

PART 1000—GENERAL PROVISIONS
OF FEDERAL MILK MARKETING
ORDERS

m 2.In § 1000.40, revise paragraph
(c)(1)(ii), remove paragraph (c)(1)(iii),
redesignate paragraph (d)(1)(ii) as
paragraph (d)(1)(iii), and add new
paragraph (d)(1)(ii) to read as follows:

§1000.40 Classes of utilization.
* * * * *

c)* * %

1) * * %

(ii) Plastic cream, anhydrous milkfat,
and butteroil; and

(d) * *x %

(1) * * %

(ii) Evaporated or sweetened
condensed milk in a consumer-type
package; and

* * * * *

(
(

Dated: April 19, 2004.
A.]. Yates,

Administrator, Agricultural Marketing
Service.

[FR Doc. 04-9261 Filed 4-22-04; 8:45 am]
BILLING CODE 3410-02-P

SMALL BUSINESS ADMINISTRATION
13 CFR Part 102
RIN 3245-AE94

Disclosure of Information Regulations;
Correction

AGENCY: U.S. Small Business
Administration.

ACTION: Correcting amendments.

SUMMARY: This document contains
corrections to the final regulations
which were published in the Federal
Register on October 14, 2003, amending
the Small Business Administration’s
Disclosure of Information regulations.
DATES: This correction is effective April
23, 2004.

FOR FURTHER INFORMATION CONTACT:
Kitty Higgins, Paralegal Specialist,
Freedom of Information/Privacy Acts
Office by telephone at (202) 401-8203 or
by e-mail at foia@sba.gov. Individuals
with disabilities may obtain this
document in an alternate format (e.g.,
Braille, large print, audiotape, or
computer diskette) upon request to the
contact person listed in the preceding
paragraph.

SUPPLEMENTARY INFORMATION:

Background

On October 14, 2003, at 68 FR 59091
the Small Business Administration
(SBA) published final amendments to
its Disclosure of Information
regulations, contained Subpart A of 13
CFR Part 102, implementing the
Electronic Freedom of Information Act
Amendments of 1996 and setting out the
current information disclosure practices
and procedures of the agency.

Need for Correction

Since publication of these
amendments SBA has discovered that
former § 102.12 of Subpart A, which
related to the procedures for responding
to subpoenas for records or testimony,
was inadvertently omitted from the
published document. If this section is
not reinstated, there will be a critical
gap in the regulations containing the
procedure for responding to requests for
information. The agency is proposing to
reinsert former § 102.12 unrevised, as
part of Subpart A. The only change

required is that the section must be
renumbered.

List of Subjects in 13 CFR Part 102

Freedom of Information, Privacy.

m Accordingly 13 CFR Part 102, Subpart
A is corrected by making the following
correcting amendments:

PART 102—RECORD DISCLOSURE
AND PRIVACY

m 1. The authority citation for Part 102
continues to read as follows:

Authority: 5 U.S.C. 552 and 552a; 31
U.S.C. 1 et seq. and 67 et seq.; 44 U.S.C. 3501
et seq.; E.O. 12600, 3 CFR, 1987 Comp.,
p.235.

m 2. Add §102.10 to Subpart A to read
as follows:

§102.10 What happens if | subpoena
records or testimony of employees in
connection with a civil lawsuit, criminal
proceeding or administrative proceeding to
which SBA is not a party?

(a) The person to whom the subpoena
is directed must consult with SBA
counsel in the relevant SBA office, who
will seek approval for compliance from
the Associate General Counsel for
Litigation. Except where the subpoena
requires the testimony of an employee
of the Inspector General’s office, or
records within the possession of the
Inspector General, the Associate General
Counsel may delegate the authorization
for appropriate production of
documents or testimony to local SBA
counsel.

(b) If SBA counsel approves
compliance with the subpoena, SBA
will comply.

(c) If SBA counsel disapproves
compliance with the subpoena, SBA
will not comply, and will base such
noncompliance on an appropriate legal
basis such as privilege or a statute.

(d) SBA counsel must provide a copy
of any subpoena relating to a criminal
matter to SBA’s Inspector General prior
to its return date.

Dated: April 16, 2004.

Delorice Price Ford,

Assistant Administrator for Hearing and
Appeals.
[FR Doc. 04—9223 Filed 4—22—04; 8:45 am]

BILLING CODE 8025-01-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 91
[Docket No. FAA—-2003-14766; SFAR 77]

Prohibition Against Certain Flights
Within the Territory and Airspace of
Iraq; Approval Process for Requests
for Authorization to Operate in Iraqi
Airspace

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; interpretation.

SUMMARY: This document explains how
the FAA will process requests for
authorization to operate in Iraqi airspace
under paragraph 3 of Special Federal
Aviation Regulation (SFAR) No. 77.
Consistent with paragraph three of
SFAR No.77, this document further
specifies the available FAA approval
process for any covered person to
engage in permitted operations within
the territory of Iraq.

DATES: April 20, 2004.

FOR FURTHER INFORMATION CONTACT:
David Catey, Flight Standards Service,
Air Transportation Division (AFS-200),
Federal Aviation Administration, 800
Independence Ave., SW., Washington,
DC 20591; telephone (202) 267-3732.
SUPPLEMENTARY INFORMATION: This
document explains how the FAA will
process requests for authorization to
operate in Iraqi airspace under
paragraph 3 of Special Federal Aviation
Regulation (SFAR) No. 77. Special
Federal Aviation Regulation No.77 was
first issued on October 16, 1996, and
was amended on April 11, 2003, and
November 19, 2003. Consistent with the
amendment set forth in paragraph three
of SFAR No.77, this document is to
further specify the available Federal
Aviation Administration (FAA)
approval process for any covered person
to engage in permitted operations

within the territory of Irag.
As amended, SFAR No. 77 provides:

Special Federal Aviation Regulation No. 77—
Prohibition Against Certain Flights Within
the Territory and Airspace of Iraq

1. Applicability. This rule applies to the
following persons:

(a) All U.S. air carriers or commercial
operators;

(b) All persons exercising the privileges of
an airman certificate issued by the FAA
except such persons operating U.S.-registered
aircraft for a foreign air carrier; or

(c) All operators of aircraft registered in the
United States except where the operator of
such aircraft is a foreign air carrier.

2. Flight prohibition. No person may
conduct flight operations over or within the

territory of Iraq except as provided in
paragraphs 3 and 4 of this SFAR or except
as follows:

(a) Overflights of Iraq may be conducted
above flight level (FL) 200 subject to the
approval of, and in accordance with the
conditions established by, the appropriate
authorities of Iraq.

(b) Flights departing from countries
adjacent to Iraq whose climb performance
will not permit operation above FL 200 prior
to Iraqi airspace may operate at altitudes
below FL 200 within Iraq to the extent
necessary to permit a climb above FL 200,
subject to the approval of, and in accordance
with the conditions established by, the
appropriate authorities of Iraq.

(c) [Reserved]

3. Permitted operations. This SFAR does
not prohibit persons described in paragraph
1 from conducting flight operations within
the territory and airspace of Iraq when such
operations are authorized either by another
agency of the United States Government with
the approval of the FAA or by an exemption
issued by the Administrator.

4. Emergency situations. In an emergency
that requires immediate decision and action
for the safety of the flight, the pilot in
command of an aircraft may deviate from this
SFAR to the extent required by that
emergency. Except for U.S. air carriers or
commercial operators that are subject to the
requirements of 14 CFR parts 119, 121, or
135, each person who deviates from this rule
shall, within ten (10) days of the deviation,
excluding Saturdays, Sundays, and Federal
holidays, submit to the nearest FAA Flight
Standards District Office a complete report of
the operations of the aircraft involved in the
deviation including a description of the
deviation and the reasons therefore.

5. Expiration. This Special Federal
Aviation Regulation will remain in effect
until further notice.

SFAR No. 77 was originally issued in
response to concerns for the safety and
security of U.S. civil flights within the
territory and airspace of Iraq.? At that
time, Iraq’s dictator had threatened to
attack any air target of the United States,
and the threat appeared to include
civilian as well as military aircraft.

In April 2003, the FAA anticipated
that when hostilities ended in Iraq,
humanitarian efforts would be needed
to assist the people of Irag. To facilitate
those efforts, the FAA amended
paragraph 3 of the SFAR to clarify the
FAA approval process and to clarify a
technical oversight that operations
could not be authorized by another
agency without the approval of the
FAA.

More recently, in November 2003, the
United States Government determined
that certain limited overflights of Iraq
might be conducted safely, but that
significant safety concerns otherwise
continued to exist.

1In SFAR No.61-2, the FAA had previously
restricted certain flight operations to and from Iraq.

Accordingly, the FAA is now
clarifying the process by which the
persons covered in paragraph 1 of SFAR
No. 77 may seek to obtain FAA approval
or exemption under paragraph 3 of
SFAR No. 77. These processes are
described as follows:

Approval Based on Authorization
Request of an Agency of the United
States Government

If a Department or agency of the U.S.
Government determines that it has a
critical need to engage any person
covered under paragraph 1 of this
SFAR, including a U.S. air carrier or a
commercial operator in a charter for
transportation of civilian or military
passengers or cargo where the total
capacity of the aircraft is used solely for
that charter while the aircraft operates
within Iraq, the U.S. Government
agency may request FAA approval of the
operation on behalf of the person
covered under paragraph 1 of the SFAR.
That request for approval shall be made
in writing, in the form of a letter under
the signature of a senior official of that
Department or agency, and sent to the
FAA Associate Administrator for
Regulation and Certification (AVR).
That request for approval must include:

1. A written contract between the
other U.S. Government agency and
persons covered under paragraph 1 of
this SFAR for specific flight operations,
which includes terms and conditions
detailing how the operations are to be
conducted;

2. A plan approved by the U.S.
Government agency describing how, in
light of the need for and risk of the
proposed operation, the threats to the
operation will be mitigated, including
the threats associated with man-portable
air defense systems (MANPADS). FAA
review of the plan shall not constitute
FAA acceptance or approval of the plan;
and

3. Any other information requested by
the FAA.

The FAA will review the request for
approval submitted by the U.S.
Government agency to determine
whether that agency has addressed the
threats to the proposed operations,
including the threats associated with
MANPADS. If the FAA determines that
the U.S. Government agency has
addressed those issues, an approval may
be issued as described under the
“Approval Conditions” discussion that
follows.2 FAA approval of the operation

2The process set forth above outlines the
conditions under which the FAA anticipates that
approvals of flight operations into Iraq may be
granted at this time. Any requests for exemption
under 14 CFR part 11 will require exceptional
Continued
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under paragraph 3 of SFAR 77 does not
relieve the operator of the responsibility
of ensuring compliance with all rules
and regulations of other U.S.
Government agencies that may apply to
the operation, including, but not limited
to, the Transportation Security
Regulations issued by the
Transportation Security Administration,
Department of Homeland Security.

Approval Conditions

If the FAA approves the requested
operation, then AVR will issue an
approval directly to the carrier through
the use of Operations Specifications
(large air carriers) or a letter of
authorization (general aviation
operations). AVR will send a letter to
the authorizing agency that stipulates
the specific conditions under which the
FAA approves the air carrier or other
covered persons for the requested
operations in Iraq. Specifically:

1. Any approval will stipulate those
procedures and conditions that limit to
the greatest degree possible the risk to
the operator while still allowing the
operator to achieve its operational
objectives;

2. Any approval shall specify that the
operation is not eligible for coverage
through a premium insurance policy
issued by the FAA under section 44302
of chapter 443 of title 49 of the United
States Code. The operator shall not
request such coverage, and the FAA
shall not issue a policy providing
insurance; and

3. If the operator already is covered by
a premium insurance policy issued by
the FAA,3 the applicant shall be
required to request the FAA to issue an
endorsement to its premium insurance
policy that specifically excludes
coverage for any operations into, from,
or within the territory or airspace of Iraq
pursuant to a flight plan that
contemplates landing or taking off from
Iraqi territory, and the operator shall
expressly waive any claims against the
U.S. Government in the event of injury,
death or loss resulting from any such
operation as a condition for an approval
or an exemption issued in accordance
with Paragraph 3 of SFAR 77. If
approved by the FAA, such an
endorsement to the premium insurance
policy must be issued and effective
prior to the effective date of the
approval. Additionally, the operator

circumstances beyond those presently
contemplated by this approval process.

3Coverage under FAA premium insurance
policies is suspended, as a condition of the
premium policy, if an operation is covered by non-
premium insurance through a contract with an
agency of the U.S. Government under section 44305
of chapter 443 of title 49 of the U.S. Code.

must notify the FAA in writing of its
agreement to release the U.S.
Government from all claims and
liabilities, as well as its agreement to
indemnify the U.S. Government with
respect to any third party claims and
liabilities relating to any and all events
arising from or related to any such
operation. If the operation includes the
carriage of passengers, the operator shall
obtain signed statements from each
passenger that—(1) contain a statement
that the passenger knowingly accepts
the risk of the operation and consents to
that risk, and (2) releases the U.S.
Government from all claims and
liabilities relating to any and all events
arising from or related to any such
operation.

Issued in Washington, DC, on April 19,
2004.
Marion C. Blakey,
Administrator.
[FR Doc. 04-9209 Filed 4-20-04; 11:19 am]
BILLING CODE 4910-13-P

SECURITIES AND EXCHANGE
COMMISSION
17 CFR Part 232

[Release Nos. 33-8409; 34-49580; 35—
27836; 39—-2419; 1C-26420]

RIN 3235-AG96
Adoption of Updated EDGAR Filer
Manual

AGENCY: Securities and Exchange
Commission.

ACTION: Final rule.

SUMMARY: The Securities and Exchange
Commission (the Commission) is
adopting revisions to the Electronic Data
Gathering, Analysis, and Retrieval
System (EDGAR) Filer Manual to reflect
updates to the EDGAR system. The
revisions are being made primarily to
support the mandatory electronic filing
of Form ID, the application for access
codes to file on EDGAR, via a new
EDGAR Filer Management Web site and
to support the initial period of our
proposal to expand the information that
we require certain open-end
management investment companies and
insurance company separate accounts to
submit to us electronically through
EDGAR regarding their series and
classes (or contracts, in the case of
separate accounts).

The revisions to the Filer Manual
reflect changes within Volumes I, II and
111, entitled “EDGAR Release 8.7
EDGARLink Filer Manual,” “EDGAR
Release 8.7 N-SAR Supplement Filer
Manual,” and “EDGAR Release 8.7

OnlineForms Filer Manual”
respectively. The updated manual will
be incorporated by reference into the
Code of Federal Regulations.

EFFECTIVE DATE: April 26, 2004. The
incorporation by reference of the
EDGAR Filer Manual is approved by the
Director of the Federal Register as of
April 26, 2004.

FOR FURTHER INFORMATION CONTACT: In
the Office of Information Technology,
Rick Heroux, at (202) 942—8800; for
questions concerning the Division of
Investment Management filings, in the
Division of Investment Management,
Ruth Armfield Sanders, Senior Special
Counsel, at (202) 942-0978; and for
questions concerning the Division of
Corporation Finance filings, in the
Division of Corporation Finance,
Herbert Scholl, Office Chief, EDGAR
and Information Analysis, at (202) 942—
2940; in the Office of Filings and
Information Services, Margaret A. Favor,
(202) 942-8900.

SUPPLEMENTARY INFORMATION: Today we
are adopting an updated EDGAR Filer
Manual (Filer Manual). The Filer
Manual describes the technical
formatting requirements for the
preparation and submission of
electronic filings through the EDGAR
system.! It also describes the
requirements for filing using
modernized EDGARLink.2

The Filer Manual contains all the
technical specifications for filers to
submit filings using the EDGAR system.
Filers must comply with the applicable
provisions of the Filer Manual in order
to assure the timely acceptance and
processing of filings made in electronic
format.? Filers should consult the Filer
Manual in conjunction with our rules
governing mandated electronic filing
when preparing documents for
electronic submission.*

1 We originally adopted the Filer Manual on July
1, 1993, with an effective date of July 26, 1993.
Release No. 33-6986 (Apr. 1, 1993) [58 FR 18638].
We implemented the most recent update to the Filer
Manual on July 31, 2003. See Release Nos. 33—8255
(July 22, 2003) [68 FR 44876] and 33-8255A (Sept.
10, 2003) [68 FR 53289].

2This is the filer assistance software we provide
filers filing on the EDGAR system.

3 See Rule 301 of Regulation S-T (17 CFR
232.301).

4 See Release Nos. 33—6977 (Feb. 23, 1993) [58 FR
14628], IC-19284 (Feb. 23, 1993) [58 FR 14848], 35—
25746 (Feb. 23, 1993) [58 FR 14999], and 33-6980
(Feb. 23, 1993) [58 FR 15009] in which we
comprehensively discuss the rules we adopted to
govern mandated electronic filing. See also Release
No. 33-7122 (Dec. 19, 1994) [59 FR 67752], in
which we made the EDGAR rules final and
applicable to all domestic registrants; Release No.
33-7427 (July 1, 1997) [62 FR 36450], in which we
adopted minor amendments to the EDGAR rules;
Release No. 33-7472 (Oct. 24, 1997) [62 FR 586471,
in which we announced that, as of January 1, 1998,
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We will implement EDGAR Release
8.7 on April 26, 2004, to support the
mandatory electronic filing of Form ID?,
via the new EDGAR Filer Management
Web site, and to support the initial
period of our proposal to expand the
information that we require certain
open-end management investment
companies and insurance company
separate accounts to submit to us
electronically through EDGAR regarding
their series and classes (or contracts, in
the case of separate accounts).® The
initial period being supported in this
revision will allow these investment
companies, which we refer to as “S/C
Funds,” to enter series and class
(contract) information using the new
Series and Classes (Contracts)
Information page on the EDGAR Filer
Web site (https://
www.edgarfiling.sec.gov) to obtain series
and class (contract) identifiers.

In addition, the new release will
include EDGAR company naming
convention updates. It will increase the
company name length from 60
characters to 150 characters and support
the use of additional ASCII characters in
the company name and the ability to
store and disseminate mixed-case
company names 7 instead of in all upper
case (as was done in the past). It will
also add new paper Form types 40—
17GCS and 40-17GCS/A; a new field on
the EDGAR Filer Web site’s Company
Information screen that will allow
accelerated Form 10-K filers to identify
themselves as such;? a serial company
name tag to Form 424 to allow for the

we would not accept in paper filings that we
require filers to submit electronically; Release No.
34-40934 (Jan. 12, 1999) [64 FR 2843], in which we
made mandatory the electronic filing of Form 13F;
Release No. 33-7684 (May 17, 1999) [64 FR 27888],
in which we adopted amendments to implement
the first stage of EDGAR modernization; Release No.
33-7855 (July 24, 2000) [65 FR 24788], in which we
implemented EDGAR Release 7.0; Release No. 33—
7999 (August 7, 2001) [66 FR 42941], in which we
implemented EDGAR Release 7.5; Release No. 33—
8007 (September 24, 2001) [66 FR 42829], in which
we implemented EDGAR Release 8.0; Release No.
33-8224 (May 7, 2003) [66 FR 24345], in which we
implemented EDGAR Release 8.5 and Release Nos.
33-8255 (July 22, 2003) [68 FR 44876] and 33—
8255A (Sept. 10, 2003) [68 FR 53289] in which we
implemented EDGAR Release 8.6.

5 See Release Nos. 33—-8399 (Mar. 15, 2004) [69 FR
13426], “Mandated Electronic Filing for Form ID.”

6 See Release No. 33—8401 (Mar. 16, 2004) [69 FR
13690], “Rulemaking for EDGAR System.”

7 Additional ASCII characters accepted are:
exclamation point (ASCII 33), pound/number sign
(ASCII 35), dollar sign (ASCII 36), left parenthesis
(ASCII 40), right parenthesis (ASCII 41), comma
(ASCII 44), period (ASCII 46), colon (ASCII 58),
semicolon (ASCII 59), equals sign (ASCII 61), at
sign (ASCII 64), back quote (ASCII 96), left brace
(ASCII 123), vertical bar (ASCII 124), right brace
(ASCII 125).

8 Applicable EDGAR filers can do this by
selecting the Information Exchange—Retrieve/Edit
Data option from the EDGAR filer Web site.

entry of serial company names; a new
tag for a filer supplied file number to
Form 15-15D and Form 15-15D/A; and
“EX-99.CERT” to the EDGARLink drop-
down menu for Form types N-Q and N—
Q/A.

EDGAR 8.7 supports backward
compatibility of the 8.6.m templates as
long as the reporting requirements for
specific form types have not changed.
EDGAR 8.7 server software supports all
of the field identifiers that were valid in
the 8.6.m version of the PureEdge
templates. Notice of the update has
previously been provided on the
EDGAR filing Web site and on the
Commission’s public Web site. The
discrete updates are reflected on the
filing Web site and in the updated draft
Filer Manual Volumes.

Along with adoption of the Filer
Manual, we are amending Rule 301 of
Regulation S-T to provide for the
incorporation by reference into the Code
of Federal Regulations of today’s
revisions. This incorporation by
reference was approved by the Director
of the Federal Register in accordance
with 5 U.S.C. 552(a) and 1 CFR Part 51.

You may obtain paper copies of the
updated Filer Manual at the following
address: Public Reference Room, U.S.
Securities and Exchange Commission,
450 Fifth Street, NW., Washington DC
20549-0102. We will post electronic
format copies on the Commission’s Web
site; the address for the Filer Manual is
<http://www.sec.gov/info/edgar.shtml>.
You may also obtain copies from
Thomson Financial Inc, the paper and
microfiche contractor for the
Commission, at (800) 638—8241.

Since the Filer Manual relates solely
to agency procedures or practice,
publication for notice and comment is
not required under the Administrative
Procedure Act (APA).? It follows that
the requirements of the Regulatory
Flexibility Act1° do not apply.

The effective date for the updated
Filer Manual and the rule amendments
is April 26, 2004. In accordance with
the APA,11 we find that there is good
cause to establish an effective date less
than 30 days after publication of these
rules. The EDGAR system upgrade to
Release 8.7 is scheduled to become
available on April 26, 2004. The
Commission believes that it is necessary
to coordinate the effectiveness of the
updated Filer Manual with the
scheduled system upgrade.

95 U.S.C. 553(b).

105 U.S.C. 601-612.
115 U.S.C. 553(d)(3).

Statutory Basis

We are adopting the amendments to
Regulation S-T under Sections 6, 7, 8,
10, and 19(a) of the Securities Act,12
Sections 3, 12, 13, 14, 15, 23, and 35A
of the Securities Exchange Act of
1934,13 Section 20 of the Public Utility
Holding Company Act of 1935,14
Section 319 of the Trust Indenture Act
of 1939,1% and Sections 8, 30, 31, and 38
of the Investment Company Act of
1940.16

List of Subjects in 17 CFR Part 232

Incorporation by reference, Reporting
and recordkeeping requirements,
Securities.

Text of the Amendment

m In accordance with the foregoing,
Title 17, Chapter II of the Code of
Federal Regulations is amended as
follows:

PART 232—REGULATION S-T—
GENERAL RULES AND REGULATIONS
FOR ELECTRONIC FILINGS

m 1. The authority citation for Part 232

continues to read in part as follows:
Authority: 15 U.S.C. 771, 77g, 77h, 77j,

77s(a), 77sss(a), 78c(b), 781, 78m, 78n, 780(d),

78w(a), 781I(d), 79t(a), 80a—8, 80a—29, 80a—30

and 80a-37.

* * * * *

m 2. Section 232.301 is revised to read

as follows:

§232.301 EDGAR Filer Manual.

Filers must prepare electronic filings
in the manner prescribed by the EDGAR
Filer Manual, promulgated by the
Commission, which sets out the
technical formatting requirements for
electronic submissions. The
requirements for filers using
modernized EDGARLink are set forth in
the EDGAR Release 8.7 EDGARLink
Filer Manual Volume I, dated April
2004. Additional provisions applicable
to Form N-SAR filers and Online Forms
filers are set forth in the EDGAR Release
8.7 N-SAR Supplement Filer Manual
Volume II, dated April 2004, and the
EDGAR Release 8.7 OnlineForms Filer
Manual Volume III, dated April 2004.
All of these provisions have been
incorporated by reference into the Code
of Federal Regulations, which action
was approved by the Director of the
Federal Register in accordance with 5
U.S.C. 552(a) and 1 CFR Part 51. You
must comply with these requirements in

1215 U.S.C. 77f, 77g, 77h, 77j, and 77s(a).

1315 U.S.C. 78c, 781, 78m, 78n, 780, 78w, and
78l1.

1415 U.S.C. 79t.

1515 U.S.C. 77sss.

1615 U.S.C. 80a—8, 80a—29, 80a—30, and 80a—37.
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order for documents to be timely
received and accepted. You can obtain
paper copies of the EDGAR Filer
Manual from the following address:
Public Reference Room, U.S. Securities
and Exchange Commission, 450 Fifth
Street, NW., Washington, DC 20549—
0102 or by calling Thomson Financial
Inc at (800) 638—8241. Electronic format
copies are available on the
Commission’s Web site. The address for
the Filer Manual is <http://
www.sec.gov/info/edgar.shtml>. You
can also photocopy the document at the
Office of the Federal Register, 800 North
Capitol Street, NW., Suite 700,
Washington, DC.

Dated: April 19, 2004.

By the Commission.
Margaret H. McFarland,
Deputy Secretary.
[FR Doc. 04—9273 Filed 4—-20-04; 2:01 pm]
BILLING CODE 8010-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 520

Oral Dosage Form New Animal Drugs;
Moxidectin and Praziquantel Gel

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a supplemental new animal
drug application (NADA) filed by Fort
Dodge Animal Health, Division of
Wyeth. The supplemental NADA
provides for oral use of a moxidectin
and praziquantel gel in horses and
ponies for the treatment and control of
an additional species of small
strongyles.

DATES: This rule is effective April 23,
2004.

FOR FURTHER INFORMATION CONTACT:
Melanie R. Berson, Center for Veterinary
Medicine (HFV-110), Food and Drug
Administration, 7500 Standish P1.,
Rockville, MD 20855, 301-827-7543, e-
mail: mberson@cvm.fda.gov.
SUPPLEMENTARY INFORMATION: Fort
Dodge Animal Health, Division of
Wyeth, 800 Fifth St. NW, Fort Dodge, IA
50501, filed a supplement to NADA
141-216 for QUEST PLUS (moxidectin
2.0%/praziquantel 12.5%) Gel, used for
the treatment and control of various
species of internal parasites in horses
and ponies. The supplement provides

for the speciation of adult small
strongyles in product labeling. The
supplemental NADA is approved as of
March 17, 2004, and 21 CFR 520.1453
is amended to reflect the approval. The
basis of approval is discussed in the
freedom of information summary.

In accordance with the freedom of
information provisions of 21 CFR part
20 and 21 CFR 514.11(e)(2)(ii), a
summary of safety and effectiveness
data and information submitted to
support approval of this application
may be seen in the Division of Dockets
Management (HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852, between 9
a.m. and 4 p.m., Monday through
Friday.

The agency has determined under 21
CFR 25.33(d)(1) that this action is of a
type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects in 21 CFR Part 520

Animal drugs.
m Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 520 is amended as follows:

PART 520—ORAL DOSAGE FORM
NEW ANIMAL DRUGS

m 1. The authority citation for 21 CFR
part 520 continues to read as follows:

Authority: 21 U.S.C. 360b.
m 2. Section 520.1453 is amended by
revising paragraph (d)(2) to read as
follows:

§520.1453 Moxidectin and praziquantel
el.
g * * * *

(d) * % %

(2) Indications for use. For the
treatment and control of large
strongyles: Strongylus vulgaris (adults
and L4/L5 arterial stages), S. edentatus
(adult and tissue stages),
Triodontophorus brevicauda (adults),
and T. serratus (adults); small strongyles
(adults): (Cyathostomum spp., including
C. catinatum and C. pateratum;
Cylicocyclus spp., including C. insigne,
C. leptostomum, and C. nassatus;
Cylicostephanus spp., including C.

calicatus, C. goldi, C. longibursatus, and
C. minutus; Coronocyclus spp.,
including C. coronatus, C. labiatus, and
C. labratus; and Gyalocephalus
capitatus; small strongyles:
undifferentiated lumenal larvae;
encysted cyathostomes (late L3 and L4
mucosal cyathostome larvae); ascarids:
Parascaris equorum (adults and L4
larval stages); pinworms: Oxyuris equi
(adults and L4 larval stages); hairworms:
Trichostrongylus axei (adults); large-
mouth stomach worms: Habronema
muscae (adults); horse stomach bots:
Gasterophilus intestinalis (2nd and 3rd
instars) and G. nasalis (3rd instars); and
tapeworms: Anoplocephala perfoliata
(adults). One dose also suppresses
strongyle egg production for 84 days.

* * * * *

Dated: April 2, 2004.
Steven D. Vaughn,

Director, Office of New Animal Drug
Evaluation, Center for Veterinary Medicine.

[FR Doc. 04—9182 Filed 4—22—-04; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117

[CGD11-03-006]

RIN 1625-AA09

Drawbridge Operation Regulation;

Mare Island Strait, Napa River, Vallejo,
CA

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is changing
the regulation governing the operation
of the Mare Island Drawbridge,
spanning the Napa River between the
City of Vallejo and Mare Island, CA, by
eliminating the rush hour closure
periods when the drawspan need not
open for vessels, and by increasing the
hours when vessels provide advance
notice for drawspan operation. The
action is to reduce bridge operating
costs without reducing the ability of
vessels to transit the drawbridge,
thereby continuing to meet the
reasonable needs of waterway traffic.
DATES: This rule is effective May 24,
2004.

ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of
docket CGD11-03-006 and are available
for inspection or copying at Commander
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(oan), Eleventh Coast Guard District,
Bridge Section, Building 50-3, Coast
Guard Island, Alameda, CA 94501-5100
between 8 a.m. and 4 p.m., Monday
through Friday, except Federal holidays.
The Bridge Section, Eleventh Coast
Guard District, maintains the public
docket for this rulemaking.

FOR FURTHER INFORMATION CONTACT:
David H. Sulouff, Chief, Bridge Section,
Eleventh Coast Guard District,
telephone (510) 437-3516.
SUPPLEMENTARY INFORMATION:

Regulatory History

On November 25, 2003, the notice of
proposed rulemaking (NPRM), entitled
Drawbridge Operation Regulations;
Mare Island Strait, Napa River, Vallejo,
CA, was published in the Federal
Register. We received one letter and one
telephone call commenting on the
proposed rule. No public meeting was
requested, and none was held.

Background and Purpose

To reduce drawbridge operating costs,
The City of Vallejo requested an
increase in rush hour closure periods.
However, reduced traffic, following
Navy closure of the Mare Island Naval
Shipyard in the 1990’s, no longer
justifies rush hour closure periods. The
City of Vallejo also requested an
increase in hours when vessels provide
advance notice for drawspan operation.
Drawbridge operation logs justify the
increased advance notice hours, as these
hours coincide with periods when
vessels have not historically requested
an opening. The changes made by this
rule are expected to reduce bridge
operating costs while continuing to
meet the reasonable needs of waterway
traffic.

Discussion of Comments and Changes

The single letter received during the
comment period indicated
misinterpretation of the word “normal,”
when referring to operational periods of
the drawspan. The expressed concern
was the possibility for navigational
delays to slower vessels, enroute
between the Napa River and Sacramento
and San Joaquin Delta destinations,
eight to ten hours away. The desire was
not to have to wait until 9 a.m. for a
bridge opening, so as not to make an
already long trip longer, and necessitate
completing the voyage during hours of
darkness. The use of the word normal,
concerning drawbridge operating times,
has been removed from the regulation.

Since the two-hour advance notice
requirement presently does not affect
vessel transit times, no change is
expected to result from the adjusted
advance notice times. The two-hour

advance notice request period does not
preclude the ability of the drawbridge to
open promptly and fully for the passage
of vessels when they arrive at the
drawbridge for a pre-arranged opening,
and no delays in arrival at a destination
should result from the rulemaking.

The telephone conversation with the
City of Vallejo provided a 24-hour
telephone number for communicating
bridge opening requirements to the
bridge. The city preferred to not direct
mariners to contact the Police
Department Dispatcher, due to possible
conflicts with established dispatcher
duties, and the reference has been
removed from the regulation. During the
time when a drawbridge operator is
present, the phone rings at the bridge.
During advance notice periods, the
phone rings at the appropriate City of
Vallejo office to arrange for drawspan
operation. The regulatory text has been
amended to include the 24-hour
telephone number provided by the City
of Vallejo.

Since all drawbridges are subject to
emergency operation in compliance
with 33 CFR 117.31, including public
vessels of the United States, the
individual emergency operation text has
been removed from the regulation.

The City of Vallejo requested
consideration for future review of rush
hour closure periods at this drawbridge.
Nothing in this rule prevents future
review of drawbridge operating
regulations at this drawbridge.

There are no drawbridges under Coast
Guard jurisdiction on the tributaries to
Napa River and Mare Island Strait.
Therefore, the reference to “tributaries”
has been removed from the regulation.

The Mare Island Drawbridge is no
longer owned or operated by the U.S.
Navy, and the drawbridge structure does
not meet the definition of a “causeway.”
Therefore, references to the U.S. Navy
and Mare Island Causeway have been
removed from the regulation.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS).

The rulemaking will not result in
significant negative impacts to the
waterway users, while reducing
drawbridge operating costs for the City
of Vallejo.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities”” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104—121),
we offered to assist small entities in
understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking
process.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not affect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.
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Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
would not create an environmental risk
to health or risk to safety that might
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. It has not been designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. Therefore, it
does not require a Statement of Energy
Effects under Executive Order 13211.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA)(42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (32)(e) of the
Instruction, from further environmental
documentation.

List of Subjects in 33 CFR Part 117
Bridges.

Regulations

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

m 1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; Department of
Homeland Security Delegation No. 0170.1; 33
CFR 1.05-1(g); section 117.255 also issued
under the authority of Pub. L. 102-587, 106
Stat. 5039.

m 2.In §117.169arevise the section
heading and paragraph to read as
follows:

§117.169 Mare Island Strait and The Napa
River.

(a) The draw of the Mare Island
Drawbridge, mile 2.8, at Vallejo shall
open on signal between the hours of 9
a.m. and 7 p.m. daily, and upon two
hours advance notice all other times.
When the drawbridge operator is
present, mariners may contact the
drawbridge via marine radio or
telephone at (707) 648—4313 for
drawspan operation. When the
drawbridge operator is not present,
mariners may contact the City of Vallejo
via the same telephone number to

schedule drawspan operation.
* * * * *

Dated: April 12, 2004.
Kevin J. Eldridge

Rear Admiral, U.S. Coast Guard, Commander,
Eleventh Coast Guard District.

[FR Doc. 04-9196 Filed 4—22—-04; 8:45 am)]
BILLING CODE 4910-15-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 141, 142 and 143
[FRL-7652-8]

Lead and Copper Rule; Expert Panel
Workshops on Simultaneous
Compliance and Monitoring Protocols

AGENCY: Environmental Protection
Agency.
ACTION: Notice of public meetings.

SUMMARY: The U.S. Environmental
Protection Agency (EPA) is convening
two expert panel workshops to discuss
issues associated with the Lead and
Copper Rule (LCR). The first of these
workshops, Simultaneous Compliance
and the Lead and Copper Rule, will
discuss how utilities manage treatment
decisions to ensure simultaneous
compliance with the LCR and National

Primary Drinking Water Regulations.
The second workshop, LCR Monitoring
Protocols, will examine and discuss
potential issues associated with the
current LCR sampling and monitoring
requirements for lead, copper, and water
quality parameters.

DATES: The first workshop,
Simultaneous Compliance and the Lead
and Copper Rule, will be held on
Tuesday, May 11, 2004, 8 a.m. to 5 p.m.
(CDT) and Wednesday, May 12, 2004, 8
a.m. to 12 p.m. (CDT). The second
workshop, LCR Monitoring Protocols,
will be held Wednesday, May 12, 2004,
1 p.m. to 5 p.m. (CDT) and Thursday,
May 13, 2004, 8 a.m. to 5 p.m. (CDT).

ADDRESSES: The workshops will be held
at the St. Louis Airport Marriott, I-70 at
Lambert Airport, St. Louis, MO 63134.

FOR FURTHER INFORMATION CONTACT: To
attend this workshop as an observer,
please contact the Safe Drinking Water
Hotline at 1-800-426—4791 or 703—285—
1093 between 9 a.m. and 5:30 p.m.
(EDT) or by e-mail: hotline-
sdwa@epa.gov. There is no charge for
attending this workshop as an observer,
but seats are limited, so register as soon
as possible. Any person needing special
accommodations at any of these
meetings, including wheelchair access,
should make this known at the time of
registration. For administrative meeting
information, call Brian Murphy,
Economic and Engineering Services,
Inc., at 425—-452-8100 or by e-mail
Murphy@ees-1.com. For technical
information, contact Patricia Moe,
Office of Water, Office of Ground Water
and Drinking Water, U.S. EPA, 1200
Pennsylvania Ave., NW., (MC 4607M),
Washington, D.C., 20460 at 202—564—
1436 or by e-mail at
moe.patricia@epa.gov.

SUPPLEMENTARY INFORMATION: Members
of the public may attend as observers at
the workshop and provide comments
during 30-minute periods each on
Tuesday, Wednesday, and Thursday.
Individual comments should be limited
to no more than 5 minutes.

Dated: April 19, 2004.
Cynthia C. Dougherty,

Director, Office of Ground Water and Drinking
Water.

[FR Doc. 04-9265 Filed 4—22—-04; 8:45 am]
BILLING CODE 6560-50—P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[OPP-2003-0416;FRL-7353-5]
Revocation of Tolerance Exemptions
for Certain Biopesticides

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This document revokes
exemptions from the requirement of a
tolerance, as expressed in 40 CFR part
180, for residues of the following
pesticide active ingredients because of
non-payment of maintenance fees and
because there are no active FIFRA
product registrations applicable to these
exemptions: Dihydroazadirachtin;
Kontrol HV; Metarhizium anisopliae
strain ESF1 in attractant stations;
polyhedral occlusion bodies of
Autographa californica NPV;
Pseudomonas fluorescens EG-1053;
Pseudomonas fluorescens NCIB 12089;
and Puccinia canaliculata (ATCC
40199). In addition, this document
revokes the tolerance exemption for
Bacillus thuringiensis CrylA(b) delta-
endotoxin and the genetic material
necessary for its production in corn
because that tolerance exemption has
been replaced by a tolerance exemption
that applies to all plants. The regulatory
actions in this document contribute
toward the Agency’s tolerance
reassessment requirements of the
Federal Food, Drug, and Cosmetic Act
(FFDCA) section 408(q), as amended by
the Food Quality Protection Act (FQPA)
of 1996. By law, EPA is required by
August 2006 to reassess tolerances in
existence on August 2, 1996. For
counting purposes, the revocations in
this document count as nine (9) FQPA
tolerance/exemption reassessments.

DATES: This regulation is effective July
22, 2004. Objections and requests for
hearings must be received on or before
June 22, 2004.

ADDRESSES: To submit a written
objection or hearing request following
the detailed instructions as provided in
Unit IV. of the SUPPLEMENTARY
INFORMATION. EPA has established a
docket for this action under Docket ID
number OPP-2003-0416. All
documents in the docket are listed in
the EDOCKET index at http://
www.epa.gov/edocket. Although listed
in the index, some information is not
publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,

is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in EDOCKET or in hard
copy at the Public Information and
Records Integrity Branch (PIRIB), Rm.
119, Crystal Mall #2, 1921 Jefferson
Davis Hwy., Arlington, VA. This docket
facility is open from 8:30 a.m. to 4 p.m.,
Monday through Friday, excluding legal
holidays. The docket telephone number
is (703) 305-5805.

FOR FURTHER INFORMATION CONTACT:
Barbara Mandula, Biopesticides and
Pollution Prevention Division (MC
7511C), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW.,Washington,
DC 20460-0001; telephone number:
(703) 308-7378; e-mail address:
mandula.barbara@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information
A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to:

e Crop production (NAICS 111)

e Animal production (NAICS 112)

¢ Food manufacturing (NAICS 311)

e DPesticide manufacturing (NAICS
32532).

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B . How Can I Access Electronic Copies
of this Document and Other Related
Information?

In addition to using EDOCKET (http:/
/www.epa.gov/edocket/), you may
access this Federal Register document
electronically through the EPA Internet
under the “Federal Register” listings at
http://www.epa.gov/fedrgstr/. A
frequently updated electronic version of
40 CFR part 180 is available at E-CFR
Beta Site Two at http://
www.gpoaccess.gov/ecfr/.

II. Background

A. What Action is the Agency Taking?

In the Federal Register of November
26, 2003 (68 FR 66390) (FRL—7332-4),
EPA issued a proposed rule to revoke
exemptions from the requirement of a
tolerance, as expressed in 40 CFR part
180, for residues of the following
pesticide active ingredients because of
non-payment of maintenance fees and
because there are no active FIFRA
product registrations applicable to these
exemptions: Dihydroazadirachtin;
Kontrol HV; Metarhizium anisopliae
strain ESF1 in attractant stations;
polyhedral occlusion bodies of
Autographa californica NPV;
Pseudomonas fluorescens EG-1053;
Pseudomonas fluorescens NCIB 12089;
and Puccinia canaliculata (ATCC
40199). In addition, the November 26,
2003 FR notice proposed to revoke the
tolerance exemption for Bacillus
thuringiensis CrylA(b) delta-endotoxin
and the genetic material necessary for
its production in corn because that
tolerance exemption has been replaced
by a tolerance exemption that applies to
all plants. Also, the November 26, 2003
proposal provided a 60-day comment
period which invited public comment
for consideration and for support of
tolerance retention under FFDCA
standards.

This final rule revokes all FFDCA
tolerance exemptions for residues of:
Polyhedral occlusion bodies of
Autographa californica NPV in 40 CFR
180.1125; Dihydroazadirachtin in 40
CFR 180.1169; Kontrol H.V. in 40 CFR
180.1063; Metarhizium anisopliae strain
ESF1 in attractant stations in 40 CFR
180.1116; Pseudomonas fluorescens EG-
1053 in 40 CFR 180.1088; Pseudomonas
fluorescens NCIB 12089 in 40 CFR
180.1129; and Puccinia canaliculata
(ATCC 40199) in 40 CFR 180.1123. The
tolerance exemptions revoked by this
final rule are no longer necessary to
cover residues of the relevant pesticides
in or on domestically treated
commodities or commodities treated
outside but imported into the United
States.

This final rule also revokes the
tolerance exemption in 40 CFR 180.1152
for Bacillus thuringiensis CrylA(b) delta-
endotoxin and the genetic material
necessary for its production in corn
because that tolerance exemption has
been replaced by a tolerance exemption
in 40 CFR 180.1173 that applies to all
plants.

B. What is the Agency’s Authority for
Taking this Action?

Under section 408(e) of the FFDCA, it
is EPA’s general practice to propose
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revocation of tolerances/tolerance
exemptions for residues of pesticide
active ingredients on crop uses for
which FIFRA registrations no longer
exist. EPA has historically been
concerned that retention of tolerances/
tolerance exemptions that are not
necessary to cover residues in or on
legally treated foods may encourage
misuse of pesticides within the United
States. Nonetheless, EPA will establish
and maintain tolerances/tolerance
exemptions even when corresponding
domestic uses are canceled if the
tolerances/tolerance exemptions are
necessary to allow importation into the
United States of food containing such
pesticide residues. However, where
there are no imported commodities that
require these import tolerances/
tolerance exemptions, the Agency
believes it is appropriate to revoke
tolerances/tolerance exemptions for
unregistered pesticides in order to
prevent potential misuse. Thus, it is
EPA’s policy to issue a final rule
revoking tolerances/tolerance
exemptions for residues of pesticide
chemicals for which there are no active
registrations under FIFRA, unless any
person commenting on the proposal
demonstrates a need for the tolerance/
tolerance exemption to cover residues in
or on imported commodities or
domestic commodities legally treated.
In response to the proposed
revocations of tolerance exemptions
published in the Federal Register of
November 26, 2003 (68 FR 66390), EPA
did not receive any comments regarding
a need to retain any of the tolerance
exemptions proposed for revocation.
Therefore, the Agency is revoking the
tolerance exemptions as proposed in the
November 26, 2003 FR notice.

C. When Do These Actions Become
Effective?

These actions become effective 90
days following publication of this final
rule in the Federal Register. EPA has
delayed the effectiveness of these
revocations for 90 days following
publication of this final rule to ensure
that all affected parties receive notice of
EPA’s actions. Consequently, the
effective date is July 22, 2004. For this
final rule, tolerance exemptions are
being revoked for products and uses that
have been canceled for more than two
years. No other registered pesticide
products exist for these uses. The
Agency believes that sufficient time has
passed for stocks to have been
exhausted and for treated commodities
to have cleared channels of trade.

Any commodities listed in the
regulatory text of this document that are
treated with the pesticides subject to

this final rule, and that are in the
channels of trade following the
tolerance revocations, shall be subject to
section 408(1)(5) of FFDCA, as
established by the FQPA. Under this
section, any residue of these pesticides
in or on such food shall not render the
food adulterated so long as it is shown
to the satisfaction of FDA that:

1. The residue is present as the result
of an application or use of the pesticide
at a time and in a manner that was
lawful under FIFRA, and

2. The residue does not exceed the
level that was authorized at the time of
the application or use to be present on
the food under a tolerance or exemption
from a tolerance. Evidence to show that
food was lawfully treated may include
records that verify the dates that the
pesticide was applied to such food.

D. What is the Contribution to Tolerance
Reassessment?

By law, EPA is required by August
2006 to reassess the tolerances in
existence on August 2, 1996. As of
March 15, 2003, EPA has reassessed
over 6,630 tolerances. The tolerance
exemptions being revoked in this final
rule contribute nine (9) tolerance
reassessments towards the total due in
August 2006.

ITI. Are There Any International Trade
Issues Raised by this Final Action?

EPA is working to ensure that the U.S.
tolerance reassessment program under
FQPA does not disrupt international
trade. EPA considers Codex Maximum
Residue Limits (MRLs) in setting U.S.
tolerances and in reassessing them.
MRLs are established by the Codex
Committee on Pesticide Residues, a
committee within the Codex
Alimentarius Commission, an
international organization formed to
promote the coordination of
international food standards. When
possible, EPA seeks to harmonize U.S.
tolerances with Codex MRLs. EPA may
establish a tolerance that is different
from a Codex MRL; however, section
408(b)(4) of FFDCA requires that EPA
explain in a Federal Register document
the reasons for departing from the
Codex level. EPA’s effort to harmonize
with Codex MRLs is summarized in the
tolerance reassessment section of
individual REDs. The U.S. EPA has
developed guidance concerning
submissions for import tolerance
support (65 FR 35069, June 1, 2000)
(FRL-6559-3). This guidance will be
made available to interested persons.
Electronic copies are available on the
internet at http://www.epa.gov/. On the
Home Page select “Laws and
Regulations,” then select “Regulations

and Proposed Rules” and then look up
the entry for this document under
“Federal Register—Environmental
Documents.” You can also go directly to
the Federal Register listings at http://
www.epa.gov/fedrgstr/.

IV. Objections and Hearing Requests

Under section 408(g) of FFDCA, as
amended by FQPA, any person may file
an objection to any aspect of this
regulation and may also request a
hearing on those objections. The EPA
procedural regulations which govern the
submission of objections and requests
for hearings appear in 40 CFR part 178.
Although the procedures in those
regulations require some modification to
reflect the amendments made to FFDCA
by FQPA, EPA will continue to use
those procedures, with appropriate
adjustments, until the necessary
modifications can be made. The new
section 408(g) of FFDCA provides
essentially the same process for persons
to “object” to a regulation for an
exemption from the requirement of a
tolerance issued by EPA under new
section 408(d) of FFDCA, as was
provided in the old sections 408 and
409 of FFDCA. However, the period for
filing objections is now 60 days, rather
than 30 days.

A. What Do I Need to Do to File an
Objection or Request a Hearing?

You must file your objection or
request a hearing on this regulation in
accordance with the instructions
provided in this unit and in 40 CFR part
178. To ensure proper receipt by EPA,
you must identify docket ID number
OPP-0416 in the subject line on the first
page of your submission. All requests
must be in writing, and must be mailed
or delivered to the Hearing Clerk on or
before June 22, 2004.

1. Filing the request. Your objection
must specify the specific provisions in
the regulation that you object to, and the
grounds for the objections (40 CFR
178.25). If a hearing is requested, the
objections must include a statement of
the factual issues(s) on which a hearing
is requested, the requestor’s contentions
on such issues, and a summary of any
evidence relied upon by the objector (40
CFR 178.27). Information submitted in
connection with an objection or hearing
request may be claimed confidential by
marking any part or all of that
information as CBI. Information so
marked will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2. A copy of the
information that does not contain CBI
must be submitted for inclusion in the
public record. Information not marked
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confidential may be disclosed publicly
by EPA without prior notice.

Mail your written request to: Office of
the Hearing Clerk (1900C),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001. You may also deliver
your request to the Office of the Hearing
Clerk in Rm.104, Crystal Mall #2, 1921
Jefferson Davis Hwy., Arlington, VA.
The Office of the Hearing Clerk is open
from 8 a.m. to 4 p.m., Monday through
Friday, excluding legal holidays. The
telephone number for the Office of the
Hearing Clerk is (703) 603-0061.

2. Tolerance fee payment. If you file
an objection or request a hearing, you
must also pay the fee prescribed by 40
CFR 180.33(i) or request a waiver of that
fee pursuant to 40 CFR 180.33(m). You
must mail the fee to: EPA Headquarters
Accounting Operations Branch, Office
of Pesticide Programs, P.O. Box
360277M, Pittsburgh, PA 15251. Please
identify the fee submission by labeling
it “Tolerance Objection Fees.”

EPA is authorized to waive any fee
requirement “when in the judgement of
the Administrator such a waiver or
refund is equitable and not contrary to
the purpose of this subsection.” For
additional information regarding the
waiver of these fees, you may contact
James Tompkins by phone at (703) 305—
5697, by e-mail at
tompkins.jim@epa.gov, or by mailing a
request for information to Mr. Tompkins
at Registration Division (7505C), Office
of Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460—
0001.

If you would like to request a waiver
of the tolerance objection fees, you must
mail your request for such a waiver to:
James Hollins, Information Resources
and Services Division (7502C), Office of
Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460—
0001.

3. Copies for the Docket. In addition
to filing an objection or hearing request
with the Hearing Clerk as described in
Unit IV.A., you should also send a copy
of your request to the PIRIB for its
inclusion in the official record that is
described in ADDRESSES. Mail your
copies, identified by docket ID number
OPP-0416, to: Public Information and
Records Integrity Branch, Information
Resources and Services Division
(7502C), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001. In person or by courier,
bring a copy to the location of the PIRIB
described in ADDRESSES. You may also
send an electronic copy of your request

via e-mail to: opp-docket@epa.gov.
Please use an ASCII file format and
avoid the use of special characters and
any form of encryption. Copies of
electronic objections and hearing
requests will also be accepted on disks
in WordPerfect 6.1/8.0 or ASCII file
format. Do not include any CBI in your
electronic copy. You may also submit an
electronic copy of your request at many
Federal Depository Libraries.

B. When Will the Agency Grant a
Request for a Hearing?

A request for a hearing will be granted
if the Administrator determines that the
material submitted shows the following:
There is a genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).

V. Statutory and Executive Order
Reviews

This final rule revokes tolerance
exemptions established under section
408 of FFDCA. The Office of
Management and Budget (OMB) has
exempted this type of action (i.e., a
tolerance exemption revocation for
which extraordinary circumstances do
not exist) from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). Because this rule has
been exempted from review under
Executive Order 12866 due to its lack of
significance, this rule is not subject to
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001). This final rule does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., or impose any
enforceable duty or contain any
unfunded mandate as described under
Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Public
Law 104—4). Nor does it require any
special considerations as required by
Executive Order 12898, entitled Federal
Actions to Address Environmental
Justice in Minority Populations and
Low-Income Populations (59 FR 7629,
February 16, 1994); or OMB review or
any other Agency action under
Executive Order 13045, entitled
Protection of Children from
Environmental Health Risks and Safety

Risks (62 FR 19885, April 23, 1997).
This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—113, section
12(d) (15 U.S.C. 272 note). Pursuant to
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.), the Agency
previously assessed whether revocations
of tolerances might significantly impact
a substantial number of small entities
and concluded that, as a general matter,
these actions do not impose a significant
economic impact on a substantial
number of small entities. This analysis
was published on December 17, 1997
(62 FR 66020), and was provided to the
Chief Counsel for Advocacy of the Small
Business Administration. Taking into
account this analysis, and available
information concerning the pesticides
listed in this rule, I certify that this
action will not have a significant
economic impact on a substantial
number of small entities. Specifically, as
per the 1997 notice, EPA has reviewed
its available data on imports and foreign
pesticide usage and concludes that there
is a reasonable international supply of
food not treated with canceled
pesticides. Furthermore, the Agency
knows of no extraordinary
circumstances that exist as to the
present revocations that would change
EPA’s previous analysis. In addition, the
Agency has determined that this action
will not have a substantial direct effect
on States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999). Executive Order 13132 requires
EPA to develop an accountable process
to ensure “meaningful and timely input
by State and local officials in the
development of regulatory policies that
have federalism implications.” “Policies
that have federalism implications” is
defined in the Executive order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” This final rule
directly regulates growers, food
processors, food handlers and food
retailers, not States. This action does not
alter the relationships or distribution of
power and responsibilities established
by Congress in the preemption
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provisions of section 408(n)(4) of
FFDCA. For these same reasons, the
Agency has determined that this rule
does not have any “tribal implications”
as described in Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 6, 2000). Executive
Order 13175, requires EPA to develop
an accountable process to ensure
“meaningful and timely input by tribal
officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive order to include regulations
that have “substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
Government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
Government and Indian tribes.”” This
rule will not have substantial direct
effects on tribal governments, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to this rule.

VI. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of this final
rule in the Federal Register. This final
rule is not a “major rule” as defined by
5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: April 8, 2004.
James Jones,
Director, Office of Pesticide Programs.

m Therefore, 40 CFR part 180 is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.
§180.1063 [Removed]
m 2. Section 180.1063 is removed.
§180.1088 [Removed]
m 3. Section 180.1088 is removed.
§180.1116 [Removed]
m 4. Section 180.1116 is removed.
§180.1123 [Removed]
m 5. Section 180.1123 is removed.
§180.1125 [Removed]
m 6. Section 180.1125 is removed.
§180.1129 [Removed]
m 7. Section 180.1129 is removed.
§180.1152 [Removed]
m 8. Section 180.1152 is removed.
§180.1169 [Removed]
m 9. Section 180.1169 is removed.

[FR Doc. 04—9136 Filed 4—22-04; 8:45 am]
BILLING CODE 6560-50-S

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 271
[FRL-7653-2]
South Dakota: Final Authorization of

State Hazardous Waste Management
Program Revision

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule and response to
comments.

SUMMARY: The EPA is granting final
authorization to the hazardous waste
program revisions submitted by South
Dakota. The Agency published a
Proposed Rule on November 3, 2003,
and provided for public comment. The
public comment period ended on
December 3, 2003. No comments were
received regarding Resource
Conservation and Recovery Act (RCRA)
program issues. There was one comment
from the South Dakota State Attorney
General regarding Indian country
language. No further opportunity for
comment will be provided.

DATES: This authorization will be
effective on May 24, 2004.

ADDRESSES: You can view and copy

South Dakota’s applications at the
following addresses: SDDENR, from 9

a.m. to 5 p.m., Joe Foss Building, 523 E.
Capitol, Pierre, South Dakota 57501—
3181, contact: Carrie Jacobson, phone
number (605) 773-3153 and EPA Region
VIII, from 8 a.m. to 3 p.m., 999 18th
Street, Suite 300, Denver, Colorado
80202-2466, contact: Kris Shurr, phone
number: (303) 312—-6139, e-mail:
shurr.kris@epa.gov.

FOR FURTHER INFORMATION CONTACT: Kris
Shurr, EPA Region VIII, 999 18th Street,
Suite 300, Denver, Colorado 80202—
2466, phone number: (303) 312-6139, e-
mail: shurr.kris@epa.gov.
SUPPLEMENTARY INFORMATION: On August
16, 2002, and February 14, 2003, South
Dakota submitted final complete
program revision applications seeking
authorization of their changes in
accordance with 40 CFR 271.21. We
now make a Final decision that South
Dakota’s hazardous waste program
revisions satisfy all of the requirements
necessary to qualify for Final
authorization. For a list of rules that
become effective with this Final Rule,
please see the Proposed Rule published
in the November 3, 2003 Federal
Register at 68 FR 62264.

Response to Comments: EPA
proposed to authorize South Dakota’s
State Hazardous Waste Management
Program Revisions on November 3, 2003
(68 FR 62264). EPA received only one
comment, from the State of South
Dakota, objecting to EPA’s definition of
Indian country, where the State is not
authorized to administer its program.
Specifically, the State disagreed that all
“trust land”” in South Dakota is Indian
country. However, through a letter dated
March 12, 2004, the State of South
Dakota conveyed to EPA that “while we
[the State] continue to object and
disagree on this issue, the state will
accept EPA’s authorization of the
hazardous waste program revisions as
described in EPA’s November 3, 2003,
notice in the Federal Register.”

EPA maintains the interpretation of
Indian country in South Dakota as
described in the November 3, 2003
Federal Register notice of proposed
rulemaking. Further explanation of this
interpretation of Indian country can be
found at 67 FR 45684—45686 (July 10,
2002).

Administrative Requirements: The
Office of Management and Budget has
exempted this action from the
requirements of Executive Order 12866
(58 FR 51735, October 4, 1993), and
therefore this action is not subject to
review by OMB. This action authorizes
State requirements for the purpose of
RCRA 3006 and imposes no additional
requirements beyond those imposed by
State law. Accordingly, I certify that this
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action will not have a significant
economic impact on a substantial
number of small entities under the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.). Because this action authorizes
pre-existing requirements under State
law and does not impose any additional
enforceable duty beyond that required
by State law, it does not contain any
unfunded mandate or significantly or
uniquely affect small governments, as
described in the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4). For
the same reason, this action also does
not significantly or uniquely affect the
communities of Tribal governments, as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000). This
action will not have substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government, as
specified in Executive Order 13132 (64
FR 43255, August 10, 1999), because it
merely authorizes State requirements as
part of the State RCRA hazardous waste
program without altering the
relationship or the distribution of power
and responsibilities established by
RCRA. This action also is not subject to
Executive Order 13045 (62 FR 19885,
April 23, 1997), because it is not
economically significant and it does not
make decisions based on environmental
health or safety risks. This rule is not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001), because it is not a significant
regulatory action under Executive Order
12866.

Under RCRA section 3006(b), EPA
grants a State’s application for
authorization as long as the State meets
the criteria required by RCRA. It would
thus be inconsistent with applicable law
for EPA, when it reviews a State
authorization application, to require the
use of any particular voluntary
consensus standard in place of another
standard that otherwise satisfies the
requirements of RCRA. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. As required by
section 3 of Executive Order 12988 (61
FR 4729, February 7, 1996), in issuing
this rule, EPA has taken the necessary
steps to eliminate drafting errors and
ambiguity, minimize potential litigation,
and provide a clear legal standard for
affected conduct. EPA has complied
with Executive Order 12630 (53 FR
8859, March 15, 1988) by examining the

takings implications of the rule in
accordance with the “Attorney General’s
Supplemental Guidelines for the
Evaluation of Risk and Avoidance of
Unanticipated Takings” issued under
the executive order. This rule does not
impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this document and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication in the Federal Register. A
major rule cannot take effect until 60
days after it is published in the Federal
Register. This action is not a “major
rule” as defined by 5 U.S.C. 804(2). This
action will be effective May 24, 2004.

List of Subjects in 40 CFR Part 271

Environmental protection,
Administrative practice and procedure,
Confidential business information,
Hazardous materials transportation,
Hazardous waste, Incorporation-by-
reference, Indians-lands,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements.

Authority: This action is issued under the
authority of sections 2002(a), 3006 and
7004(b) of the Solid Waste Disposal Act as
amended 42 U.S.C. 6912(a), 6926, 6974(b).

Dated: April 14, 2004.

Robert E. Roberts,

Regional Administrator, Region VIII.

[FR Doc. 04-9284 Filed 4—22—-04; 8:45 am|]
BILLING CODE 6560-50-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Medicare & Medicaid
Services

42 CFR Part 424

[CMS-1185-F]

RIN 0938-AK79

Medicare Program; Elimination of

Statement of Intent Procedures for
Filing Medicare Claims

AGENCY: Centers for Medicare &
Medicaid Services (CMS), HHS.

ACTION: Final rule.

SUMMARY: This final rule removes the
written statement of intent (SOI)
procedures, set forth in 42 CFR 424.45,
used to extend the time for filing
Medicare claims. In the absence of an
SOI, providers and suppliers (and,
where applicable, beneficiaries) have
from 15 to 27 months (depending on the
date of service) to file claims with
Medicare contractors.

EFFECTIVE DATE: This final rule is
effective on May 24, 2004.

FOR FURTHER INFORMATION CONTACT:
David Walczak, (410) 786—4475.

I. Background

The purpose of the statement of intent
(SOI) procedures is to extend the timely
filing period for the submission of an
initial Medicare claim. An SOI, by itself,
does not constitute a claim, but rather
is a means of extending the deadline for
filing a timely and valid claim. Our
regulations at § 424.32, “Basic
requirements for all claims,” and
§424.44, “Time limits for filing claims,”
require that Medicare claims be filed on
Medicare-designated claims forms by
providers, suppliers, and beneficiaries
according to Medicare instructions.
These claims must be filed by the end
of the year following the year in which
the services were furnished. Services
furnished in the last 3 months of a
calendar year are deemed to be
furnished in the subsequent calendar
year; therefore, a provider, supplier, or
beneficiary has until December 31 of the
second year following the year in which
the services were furnished to file
claims. Where an SOI has been filed
with the appropriate Medicare
contractor and the contractor notifies
the submitter of the SOI that the SOI is
valid (that is, the SOI sufficiently
identifies the beneficiary and the items
or services rendered), the period in
which to file a claim may be extended
an additional 6 months after the month
of the contractor’s notice.
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The original regulation on extending
the time to file claims for Medicare
benefits at 20 CFR 405.1693, was based
on 20 CFR 404.613, which pertained to
applications for Social Security benefits.
Section 404.613 reflected the Social
Security program’s interest in allowing
virtually any type of writing to be a
placeholder for filing a claim for Social
Security benefits, provided that a
perfected claim was submitted shortly
thereafter. We instituted the SOI
procedures because we believed that
Medicare beneficiaries might sometimes
need extra time to file a Part B claim
due to extenuating circumstances such
as poor health or unfamiliarity with the
claims filing process.

However, experience has shown that
beneficiaries rarely submit SOIs
directly. Medicare contractors that we
surveyed reported no SOIs were directly
submitted by beneficiaries for the claims
filing period ending December 31, 2001,
the latest year for which we have
complete data. One reason for the lack
of beneficiary-initiated SOIs is the fact
that beneficiaries rarely need to file
claims. The percentage of Part B claims
taken on assignment is about 98 percent
today, compared to about 52 percent in
1975. (“Assignment” is the process by
which the physician or other supplier
agrees to accept Medicare payment in
full for a Part B covered item or service
and files the claim for the payment.)
Even for Part B claims not taken on
assignment, the statute now requires the
physician or supplier to file the claim
and provides for sanctions for failure to
do so. (See section 1848(g)(4) of the
Social Security Act (the Act)). The
number of Part A claims filed by
beneficiaries has always been minimal
because the statute requires that
payment for Part A services generally be
made only to providers of services, with
very limited exceptions. (See section
1814(a) of the Act). Therefore, we
believe that the SOI procedures are no
longer necessary because they are not
serving their intended purpose.

Further, we believe retention of the
SOI procedures is counterproductive
because of the amount of resources
needed to process SOIs submitted by
States and because the SOI procedures
may encourage or facilitate
inappropriate behavior on the part of
some States and some providers.

Each year, our contractors receive an
enormous number of SOIs that are
submitted by States that, having first
made Medicaid payments to dually-
eligible (that is, Medicare and Medicaid)
beneficiaries, subsequently believe that
Medicare should be the proper payor.
Subsequent to several court decisions in
the early 1990s, we permitted States to

“stand in the shoes” of a dually-eligible
beneficiary for claims filing and
appeals. For example, States are not
required to obtain a beneficiary’s
signature to request providers to file a
Part A claim or to file an appeal. We
also have permitted States and their
contractors to file SOIs on the States’
behalf or as appointed representatives of
the beneficiaries.

The great majority of SOIs are filed on
paper and therefore, must be manually
processed to determine whether they are
valid. According to our requirements,
SOIs must contain detailed and specific
information to ensure that a
subsequently filed claim was in fact
protected by an SOL. (See Program
Memorandum AB—-03-61)). Also, these
SOIs are typically filed in large batches
near the end of the timely filing period.
All of these factors contribute to the
amount of resources and consequent
cost incurred in processing the SOIs.

We also believe that the SOI
procedures may contribute to States
“paying and chasing” instead of
following the required cost-avoidance
procedures and to the incorrect
submission of claims to Medicaid by
providers. Our regulations at
§433.139(b) provide that, unless a
waiver is granted under § 433.139(e), a
State Medicaid agency that has
established the probable existence of
third party liability (including Medicare
liability) at the time a claim for
Medicaid payment is presented to it,
must reject the claim and return it to the
provider for a determination of liability.
This process is known as cost
avoidance. Some States, however, have
been paying thousands of Medicaid
claims, despite the knowledge that the
beneficiaries involved are entitled to
Medicare. These States subsequently
identify a significant portion of the
claims that they have paid as ones for
which Medicare is the proper payor,
and use the SOI procedures to extend
the time for providers to file claims.

The fact that large numbers of claims
are paid first by Medicaid and then
identified as payable by Medicare raises
the inference that providers are not as
careful as they should be as to which
payor they initially submit claims, and
that States, by initially paying these
claims, are not fully practicing cost
avoidance. We are concerned that the
availability of the SOI procedures to
extend the time for filing claims is
contributing to inappropriate behavior.
We also note that many of the claims
filed with Medicare subsequent to the
SOIs are “demand bills,” which require
full medical review, thus increasing the
claims processing cost for our
contractors. (Where a provider believes

that a service is not covered by
Medicare but the beneficiary (or the
State as the beneficiary’s representative)
requests the provider to bill Medicare
regardless, the provider’s Medicare
provider agreement requires it to bill
Medicare. This bill is known as a
“demand bill.” It requires full medical
review because the fact that the provider
initially believed that the service was
not covered by Medicare raises the
question of whether Medicare must pay
it.)

Moreover, we are aware that providers
and suppliers sometimes file SOIs.
However, we believe, that the filing
periods in § 424.44 (15 to 27 months,
depending on the date the service was
furnished) are more than an adequate
amount of time to submit claims.

The percentage of claims processed
and paid compared to the total number
of SOI claim requests received was 4.4
percent, based on a survey of SOI
requests filed with Medicare contractors
for the claims filing period that ended
December 31, 2001 (the latest year for
which data were available).

The entire SOI claims process is
performed manually. The steps in this
process are the following:

e Determining if an SOI request is
valid or invalid;

¢ Examining a later-submitted claim
to determine whether the claim was
protected by the SOI that was submitted
earlier; and

¢ Adjudicating the claim (which, in
many cases, involves full medical
review).

Based on the survey of SOI claim
requests submitted to Medicare
contractors for 2001, we have estimated
the manual processing of SOI claim
requests to cost approximately
$12,000,000. (It is noted that this cost
estimate may vary from year to year
because of the following: (1) The
number of SOI claim requests submitted
by providers, suppliers and States is not
a constant number and varies from year
to year; (2) the manual processing costs
may vary for each SOI claim request,
depending on the size and complexity
of the SOI claim request; and, (3)
changes in State billing practices may
result in fewer submissions of SOI claim
requests, if a State chooses to “cost
avoid” rather than “pay and chase.”)

It is also noted that the above cost
estimate does not include overtime costs
and is not inclusive of all SOI claim
requests submitted to all Medicare
contractors for the claims filing period
that ended December 31, 2001. In
addition, this cost estimate does not
include hearing costs, for example, in
the case of a provider or supplier who
disagrees with the final claim
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determination and files an appeal. As
stated, only 4.4 percent of SOI claim
requests submitted were actually
processed and paid. Therefore, based on
the above information, we have
concluded that the SOI process is a
resource burden on Medicare
contractors, providers, and suppliers,
with little return or benefit to the States.

This final rule will have little
financial impact on entities that
currently submit SOI requests. The
requirements for submitting a claim are
similar to the requirements for
submitting a valid SOI claim request.
Since an SOI must be filed within the
timely filing period, we anticipate no
additional burden for these entities to
submit claims timely. Therefore, for the
above reasons, we are removing § 424.45
from the regulations.

II. Provisions of the Proposed
Regulation

On July 25, 2003 we published a
proposal in the Federal Register (68 FR
44000) to remove §424.45. In the
absence of § 424.45, providers, suppliers
and beneficiaries will still have from 15
to 27 months to submit claims to
Medicare.

III. Analysis of and Responses to Public
Comments

We received two timely public
comments on the July 25, 2003
proposed rule concerning the removal of
the SOI procedures. A summary of the
comments and responses follow:

Comment: A commenter wrote that
the SOI process benefits some physician
groups that experience physician
turnover. The commenter stated that the
physician turnover results in extended
delays in obtaining needed documents
to complete the CMS-855 enrollment
forms. The SOI process has enabled this
entity to bill the Medicare program after
the timely filing period has expired, for
services furnished by physicians who
had not completed these forms.

Response: We believe that the timely
filing period of 15 to 27 months
(depending on the date of service) is
sufficient time for a physician group to
submit the necessary enrollment
paperwork and have it processed by
Medicare prior to filing a claim. A
physician group must have all the
necessary provider/supplier enrollment
paperwork completed for all of its
physicians before the physicians furnish
services to Medicare beneficiaries. In
any case where this is not feasible, the
paperwork must be completed and
signed in a reasonable time following
the delivery of services. This will allow
the physician group to submit the
enrollment forms and have them

processed prior to the expiration of the
timely filing period.

Comment: One commenter believes
that elimination of the SOI process will
simply shift a burden from Medicare
contractors to dually-eligible
beneficiaries and their providers. The
commenter believes that providers will
experience cash flow problems if States
deny Medicaid payment until after a
Medicare demand bill is processed and
provided two suggestions to address the
concerns. Finally, the commenter
asserts that changing the timeframe in
which demand bills must be submitted
will not reduce the burden on Medicare
contractors, because contractors will
still need to process demand bills.

The commenter suggested that if the
current SOI process is eliminated, then
the Medicare regulation on the time
limits for filing claims be modified to
extend the timely filing period in two
instances. First, the time limit for claims
that are submitted within the timely
filing period but are rejected by
Medicare’s claims processing system
during the last three months of the filing
period should automatically be
extended for at least an additional three
months. Second, if we experience
systems problems that prevent claims
processing, the timely filing period
should be extended for a period equal
to the number of days within the timely
filing period that we are unable to
process a provider’s claims (because of
the systems problems).

Response: We disagree that
eliminating the SOI procedures will
shift a burden to providers. Instead, we
expect that there will be improved
efficiencies for States and providers, as
well as Medicare contractors, because
there will be incentives to bill and pay
correctly the first time. One reason for
our proposal to eliminate the SOI
process is our belief that it may
contribute to the inappropriate billing
and payment practices of some
providers and States concerning claims
for dually-eligible beneficiaries. By
removing what amounts to an automatic
extension of time for States to decide
whether a claim that it has paid must be
submitted to Medicare, we hope to focus
States’ and providers’ attention on
whether a claim must be paid by
Medicaid or Medicare in the first
instance. We believe that providers will
wish to avoid the possibility of having
to file a claim with Medicare on short
notice because they submitted it to
Medicaid inappropriately, and that
States will wish to avoid having to
notify their Medicaid providers on short
notice that they have to submit claims
to Medicare. We note that processing
written SOIs is a separate process from

processing demand bills. Therefore,
eliminating the SOI process will, in fact,
reduce a resource burden on Medicare
contractors.

The timely filing period is 15 to 27
months, depending on the date of
service. We believe this already
provides sufficient time for providers to
submit claims and to correct any
problems that cause a rejection of a
claim. Providers and suppliers must file
claims promptly to allow enough time
to correct any claims that may be
rejected for technical reasons.

Additionally, current rules already
protect providers in potential instances
of our systems problems that prevent
claims processing. If a claim is
submitted timely and there is a delay in
our processing of a claim, there is no
need for an extension of the timely
filing period. If a claim cannot be
accepted by us because of a CMS
systems problem (and not a systems
problem of the provider), then the
administrative error provision specified
at § 424.44(b) may be applied to extend
the timely filing period.

IV. Provisions of this Final Rule

This final rule incorporates the
provisions of the proposed rule by
removing the SOI procedures found at
§424.45.

V. Collection of Information
Requirements

This document does not impose new
information collection and
recordkeeping requirements but does
remove an old one.

Removing § 424.45 will reduce costs
and workload burdens on providers and
suppliers. Specifically, by removing the
written SOI procedures, we hope to: (1)
Reduce provider, supplier and Medicare
contractor resource burdens; (2) reduce
the burden placed on providers and
suppliers from having to resubmit
claims, and also from having to
reimburse States for claims that were
incorrectly paid for by the States; (3)
reduce Medicare contractor
administrative costs; (4) eliminate
changes to existing intermediary/carrier
claims payment systems; (5) encourage
States to pursue cost-avoidance
procedures to ensure that Medicaid is
truly the payor of last resort, and thus
reduce the need to use “pay and chase”
procedures; (6) reduce the necessity for
medical review at the contractor level;
(7) strengthen Medicare and Medicaid
program integrity efforts to ensure
correct payment the first time; and (8)
improve coordination efforts between
the Medicare and Medicaid programs.
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VI. Regulatory Impact Statement

We have examined the impacts of this
final rule as required by Executive
Order 12866 (September 1993,
Regulatory Planning and Review), the
Regulatory Flexibility Act (RFA)
(September 16, 1980, Pub. L. 96—354),
section 1102(b) of the Social Security
Act, the Unfunded Mandates Reform
Act of 1995 (Pub. L. 104—4), and
Executive Order 13132.

Executive Order 12866 (as amended
by Executive Order 13258, which
merely reassigns responsibility of
duties) directs agencies to assess all
costs and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects; distributive impacts; and
equity). A regulatory impact analysis
(RIA) must be prepared for major rules
with economically significant effects
($100 million or more annually). This is
not a major rule. This final rule will
have no substantial economic impact on
either costs or savings to the Medicare
or Medicaid programs.

The RFA requires agencies to analyze
options for regulatory relief of small
businesses. For purposes of the RFA,
small entities include small businesses,
nonprofit organizations, and
government agencies. Most hospitals
and most other providers and suppliers
are small entities, either by nonprofit
status or by having revenues of $6
million to $29 million annually (see 65
FR 69432). Individuals and States are
not included in the definition of small
entities.

In addition, section 1102(b) of the Act
requires us to prepare a regulatory
impact analysis if a rule may have a
significant impact on the operations of
a substantial number of small rural
hospitals. This analysis must conform to
the provisions of section 604 of the
RFA. For purposes of section 1102(b) of
the Act, we define a small rural hospital
as a hospital located outside of a
Metropolitan Statistical Area with fewer
than 100 beds.

We are not preparing analyses for
either the RFA or section 1102(b) of the
Act because we have determined, and
we certify, that this rule will not have
a significant impact on a substantial
number of small entities or rural
hospitals because providers and
suppliers will still have 15 to 27 months
to file claims. Although some providers
and suppliers may be small entities or
rural hospitals, they are not filing a
significant number of SOIs and the
information required to file a valid SOI

is essentially the same information that
providers and suppliers are required to
provide when filing a valid claim. We
are aware that some States rely on the
SOI process at the end of the period for
Medicare timely claims filing, to pay
and recover expenditures for some of
their claims that could have been paid
by Medicare. Elimination of the SOI
process will require that these States
revert to the standard recovery process
in the Medicaid regulations to assure
that claims are filed within the
Medicare timely filing requirements (15
to 27 months). While the elimination of
the SOI process will not completely
eliminate the issue of “pay and chase,”
we believe it will encourage States to
pursue cost-avoidance procedures to
ensure that Medicaid is truly the payer
of last resort, reducing the need to use
“pay and chase” procedures.

Section 202 of the Unfunded
Mandates Reform Act of 1995 requires
that agencies assess anticipated costs
and benefits before issuing any rule that
may result in an expenditure in any one
year by State, local, or tribal
governments, in the aggregate, or by the
private sector, of $110 million. This rule
would not have such an effect on State,
local, or tribal governments, or on the
private sector.

Executive Order 13132 establishes
certain requirements that an agency
must meet when it publishes a final rule
that would impose substantial direct
requirement costs on State and local
governments, preempts State law, or
otherwise has Federalism implications.

While this rule will not have a
substantial effect on State and local
governments, States need to preserve
their ability to appropriately recover
expenditures for Medicaid benefits that
should have been paid by Medicare. We
are aware that some States rely on the
SOI process, at the end of the period for
Medicare timely claims filing, to recover
expenditures for some of their claims
that could have been paid by Medicare.
Elimination of the SOI process will
require that these States revert to the
standard recovery process in the
Medicaid regulations to assure that
claims are filed within the Medicare
timely filing requirements (15 to 27
months).

For the reasons discussed earlier in
this regulation, we believe this
timeframe is adequate to address the
States’ need for recovering claims from
Medicare. We will continue to address
the States’ concerns on these payment
and recoupment issues, through the
efforts of the State Technical Advisory
Group on Third Party Liability, and will
continue to consult with States about
issues affecting their ability to recover

expenditures for some of their claims
that should have been covered by
Medicare.

In accordance with the provisions of
Executive Order 12866, this regulation
was reviewed by the Office of
Management and Budget.

List of Subjects in 42 CFR Part 424

Emergency medical services, Health
facilities, Health professions, Medicare,
Reporting and recordkeeping
requirements.

m Forreasons set forth in the Preamble,
the Centers for Medicare and Medicaid
Services is amending 42 CFR chapter IV
as set forth below.

PART 424—CONDITIONS FOR
MEDICARE PAYMENT

m 1. The authority citation for part 424
continues to read as follows:
Authority: Secs. 1102 and 1871 of the

Social Security Act (42 U.S.C. 1302 and
1395hh).

§424.45 [Removed]
m 2. Section 424.45 is removed.

(Catalog of Federal Domestic Assistance
Program No. 93.774, Medicare—
Supplementary Medical Insurance Program)

Dated: December 10, 2003.
Thomas A Scully,

Administrator, Centers for Medicare &
Medicaid Services.

Approved: January 21, 2004.
Tommy G. Thompson,
Secretary.
[FR Doc. 04—9316 Filed 4—22—-04; 8:45 am]
BILLING CODE 4120-01-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 65
[Docket No. FEMA-D-7555]

Changes in Flood Elevation
Determinations

AGENCY: Federal Emergency
Management Agency (FEMA),
Emergency Preparedness and Response
Directorate, Department of Homeland
Security.

ACTION: Interim rule.

SUMMARY: This interim rule lists
communities where modification of the
Base (1% annual chance) Flood
Elevations (BFEs) is appropriate because
of new scientific or technical data. New
flood insurance premium rates will be
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calculated from the modified BFEs for
new buildings and their contents.
DATES: These modified BFEs are
currently in effect on the dates listed in
the table and revise the Flood Insurance
Rate Map(s) (FIRMs) in effect prior to
this determination for each listed
community.

From the date of the second
publication of these changes in a
newspaper of local circulation, any
person has ninety (90) days in which to
request through the community that the
Director reconsider the changes. The
modified elevations may be changed
during the 90-day period.

ADDRESSES: The modified BFEs for each
community are available for inspection
at the office of the Chief Executive
Officer of each community. The
respective addresses are listed in the
table below.

FOR FURTHER INFORMATION CONTACT:
Doug Bellomo, P.E., Hazard
Identification Section, Emergency
Preparedness and Response Directorate,
FEMA, 500 C Street, SW., Washington,
DC 20472, (202) 646—2903.
SUPPLEMENTARY INFORMATION: The
modified BFEs are not listed for each
community in this interim rule.
However, the address of the Chief
Executive Officer of the community
where the modified BFE determinations
are available for inspection is provided.

Any request for reconsideration must
be based upon knowledge of changed
conditions, or upon new scientific or
technical data.

The modifications are made pursuant
to section 201 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4105,

and are in accordance with the National
Flood Insurance Act of 1968, 42 U.S.C.
4001 et seq., and with 44 CFR part 65.

For rating purposes, the currently
effective community number is shown
and must be used for all new policies
and renewals.

The modified BFEs are the basis for
the floodplain management measures
that the community is required to either
adopt or to show evidence of being
already in effect in order to qualify or
to remain qualified for participation in
the National Flood Insurance Program
(NFIP).

These modified elevations, together
with the floodplain management criteria
required by 44 CFR 60.3, are the
minimum that are required. They
should not be construed to mean that
the community must change any
existing ordinances that are more
stringent in their floodplain
management requirements. The
community may at any time enact
stricter requirements of its own, or
pursuant to policies established by other
Federal, State or regional entities.

The changes in BFEs are in
accordance with 44 CFR 65.4.

National Environmental Policy Act.
This rule is categorically excluded from
the requirements of 44 CFR part 10,
Environmental Consideration. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act. The
Mitigation Division Director of the
Emergency Preparedness and Response
Directorate certifies that this rule is
exempt from the requirements of the
Regulatory Flexibility Act because
modified BFEs are required by the Flood

Disaster Protection Act of 1973, 42
U.S.C. 4105, and are required to
maintain community eligibility in the
NFIP. No regulatory flexibility analysis
has been prepared.

Regulatory Classification. This
interim rule is not a significant
regulatory action under the criteria of
section 3(f) of Executive Order 12866 of
September 30, 1993, Regulatory
Planning and Review, 58 FR 51735.

Executive Order 12612, Federalism.
This rule involves no policies that have
federalism implications under Executive
Order 12612, Federalism, dated October
26, 1987.

Executive Order 12778, Civil Justice
Reform. This rule meets the applicable
standards of section 2(b)(2) of Executive
Order 12778.

List of Subjects in 44 CFR Part 65

Flood insurance, Floodplains,
Reporting and recordkeeping
requirements.

m Accordingly, 44 CFR part 65 is
amended to read as follows:

PART 65—[AMENDED]

m 1. The authority citation for part 65
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§65.4 [Amended]

m 2. The tables published under the
authority of § 65.4 are amended as
shown below:

Dates and name of

Chief Executive officer

Effective date of

Community

State and county Location n?i\ggrﬁgg ;)Yjvglfgﬁeréo' of community modification number
Connecticut: City of Norwich ............ October 10, 2003, Oc- | The Honorable Arthur | January 16, 2004 ........ 090102 F
New London. tober 17, 2003, The L. Lathrop, Mayor of
Day. the City of Norwich,
Norwich City Hall
100 Broadway, 3rd
Floor, Norwich, Con-
necticut 06360.
Delaware: New Castle .. | Unincorporated Areas February 17, 2004, Mr. Thomas P. Gor- May 25, 2004 .............. 105085 G

February 24, 2004,
The News Journal.

don, New Castle
County Executive,
New Castle County
Government Center
87 Reads Way, New
Castle, Delaware
19720.




21968

Federal Register/Vol. 69, No. 79/Friday, April 23, 2004 /Rules and Regulations

Dates and name of

Chief Executive officer

Effective date of

Community

State and county Location n%‘gg’ﬁgg ;ﬁgﬁ;ﬁé&o' of community modification number
Georgia: Catoosa .......... Unincorporated Areas October 29, 2003, No- | Mr. Winford Long, February 4, 2004 ........ 130028 D
vember 5, 2003, The Chairman of the
Catoosa County Catoosa County,
News. Board of Commis-
sioners, Catoosa
County Courthouse
7694 Nashville
Street Ringgold,
Georgia 30736.
Georgia: Forsyth ........... Unincorporated Areas | October 29, 2003, No- | Mr. Stevie Mills, February 4, 2004 ........ 130312 C
vember 5, 2003, Forsyth County Man-
Forsyth County ager, 110 East Main
News. Street, Suite 210,
Cumming, Georgia
30040.
Georgia: Catoosa and Fort Oglethorpe ........... October 29, 2003, No- | The Honorable Judson | February 4, 2004 ........ 130248 B
Walker. vember 5, 2003, The L. Burkhart, Mayor of
Catoosa County the City of Fort
News. Oglethorpe, P.O.
Box 5509, 500 City
Hall Drive, Fort
Oglethorpe, Georgia
30742.
New Jersey: Cape May | Borough of Wildwood February 11, 2004, The Honorable John J. | February 3, 2004 ........ 345330 C
Crest. February 18, 2004, Pantalone, Mayor of
The Gazette. the Borough of Wild-
wood Crest, 6101
Pacific Avenue, Wild-
wood Crest, New
Jersey 08260.
Puerto Rico: .......cccuuen Commonwealth ........... March 5, 2004, March | The Honorable Sila M. | June 11, 2004 ............. 720000 C
12, 2004, The San Calderon, Governor
Juan Star. of the Common-
wealth of Puerto
Rico, Office of the
Governor, P.O. Box
9020082, San Juan,
Puerto Rico 00902—
0082.
Vermont: Bennington .... | Town of Bennington .... | February 18, 2004, Mr. Stuart Hurd, February 11, 2004 ...... 500013 C
February 25, 2004, Bennington Town
Bennington Banner. Manager, P.O. Box
469, 205 South
Street, Bennington,
Vermont 05201.
Virginia: Culpeper ......... Town of Culpeper ....... February 17, 2004, Mr. J. Brannon God- May 25, 2004 .............. 510042 B
February 24, 2004, frey, Town of
The Culpeper Star Culpeper Manager,
Exponent. 400 South Main
Street, Culpeper, Vir-
ginia 22701.
Virginia: Fairfax ............. Unincorporated Areas February 18, 2004, Mr. Anthony Giriffin, May 26, 2004 .............. 515525 D

February 25, 2004,
The Washington
Times.

Fairfax County Exec-
utive, 12000 Govern-
ment Center Park-
way, Suite 552, Fair-
fax, Virginia 22035-
0066.
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(Catalog of Federal Domestic Assistance No.
83.100, “Flood Insurance.”)

Dated: April 7, 2004.
Anthony S. Lowe,

Mitigation Division Director, Emergency
Preparedness and Response Directorate.

[FR Doc. 04-9214 Filed 4-22-04; 8:45 am]
BILLING CODE 9110-12-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 65

Changes in Flood Elevation
Determinations

AGENCY: Federal Emergency
Management Agency (FEMA),
Emergency Preparedness and Response
Directorate, Department of Homeland
Security.

ACTION: Final rule.

SUMMARY: Modified Base (1% annual
chance) Flood Elevations (BFEs) are
finalized for the communities listed
below. These modified elevations will
be used to calculate flood insurance
premium rates for new buildings and
their contents.

EFFECTIVE DATES: The effective dates for
these modified BFEs are indicated on
the following table and revise the Flood
Insurance Rate Map(s) (FIRMs) in effect
for each listed community prior to this
date.

ADDRESSES: The modified BFEs for each
community are available for inspection
at the office of the Chief Executive
Officer of each community. The
respective addresses are listed in the
table below.

FOR FURTHER INFORMATION CONTACT:
Doug Bellomo, P.E., Hazard
Identification Section, Emergency
Preparedness and Response Directorate,
FEMA, 500 C Street, SW., Washington,
DC 20472, (202) 646—2903.
SUPPLEMENTARY INFORMATION: FEMA

makes the final determinations listed
below of modified BFEs for each

community listed. These modified
elevations have been published in
newspapers of local circulation and
ninety (90) days have elapsed since that
publication. The Mitigation Division
Director of the Emergency Preparedness
and Response Directorate has resolved
any appeals resulting from this
notification.

The modified BFEs are not listed for
each community in this notice.
However, this rule includes the address
of the Chief Executive Officer of the
community where the modified base
flood elevation determinations are
available for inspection.

The modifications are made pursuant
to Section 206 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4105,
and are in accordance with the National
Flood Insurance Act of 1968, 42 U.S.C.
4001 et seq., and with 44 CFR Part 65.

For rating purposes, the currently
effective community number is shown
and must be used for all new policies
and renewals.

The modified BFEs are the basis for
the floodplain management measures
that the community is required to either
adopt or to show evidence of being
already in effect in order to qualify or
to remain qualified for participation in
the National Flood Insurance Program
(NFIP).

These modified elevations, together
with the floodplain management criteria
required by 44 CFR 60.3, are the
minimum that are required. They
should not be construed to mean that
the community must change any
existing ordinances that are more
stringent in their floodplain
management requirements. The
community may at any time enact
stricter requirements of its own, or
pursuant to policies established by other
Federal, state or regional entities.

These modified elevations are used to
meet the floodplain management
requirements of the NFIP and are also
used to calculate the appropriate flood
insurance premium rates for new
buildings built after these elevations are
made final, and for the contents in these
buildings.

The changes in BFEs are in
accordance with 44 CFR 65.4.

National Environmental Policy Act.
This rule is categorically excluded from
the requirements of 44 CFR Part 10,
Environmental Consideration. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act. The
Mitigation Division Director of the
Emergency Preparedness and Response
Directorate certifies that this rule is
exempt from the requirements of the
Regulatory Flexibility Act because
modified BFEs are required by the Flood
Disaster Protection Act of 1973, 42
U.S.C. 4105, and are required to
maintain community eligibility in the
NFIP. No regulatory flexibility analysis
has been prepared.

Regulatory Classification. This final
rule is not a significant regulatory action
under the criteria of Section 3(f) of
Executive Order 12866 of September 30,
1993, Regulatory Planning and Review,
58 FR 51735.

Executive Order 12612, Federalism.
This rule involves no policies that have
federalism implications under Executive
Order 12612, Federalism, dated October
26, 1987.

Executive Order 12778, Civil Justice
Reform. This rule meets the applicable
standards of Section 2(b)(2) of Executive
Order 12778.

List of Subjects in 44 CFR Part 65

Flood insurance, Floodplains,
Reporting and recordkeeping
requirements.

m Accordingly, 44 CFR Part 65 is
amended to read as follows:

PART 65—[AMENDED]

m 1. The authority citation for Part 65

continues to read as follows:
Authority: 42 U.S.C. 4001 et seq.;

Reorganization Plan No. 3 of 1978, 3 CFR,

1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§65.4 [Amended]

m 2. The tables published under the
authority of § 65.4 are amended as
follows:

Dates and name of

Chief executive officer

Effective date of Modi- Community

State and county Location n%‘gg’ﬁgg ;nvgl?srﬁeréo- of community fication number
Alabama: Tuscaloosa City of Northport .......... September 19, 20083, The Honorable Harvey | December 26, 2003 .... 010202 E

(FEMA Docket No.
D-7547).

September 26, 2003,
The Tuscaloosa

News. P.O. Box 569,

35476.

Fretwell, Mayor of
the City of Northport,

Northport, Alabama
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Dates and name of

Chief executive officer

Effective date of Modi-

Community

State and county Location n%‘gg’ﬁgg ;ﬁgﬁ;ﬁé&o' of community fication number
Alabama: Tuscaloosa City of Tuscaloosa ...... September 19, 2003, The Honorable Alvin P. | December 26, 2003 .... 010203 E
(FEMA Docket No. September 26, 2003, Dupont, Mayor of the
D-7547). The Tuscaloosa City of Tuscaloosa,
News. P.O. Box 2089, Tus-
caloosa, Alabama
35403.
Connecticut: Fairfield Town of Greenwich ..... September 12, 2003, Mr. Richard V. September 5, 2003 ..... 090008 C
(FEMA Docket No. September 19, 2003, Bergstresser,Town of
D-7547). Greenwich Time. Greenwich First Se-
lectman, Greenwich
Town Hall, 101 Field
Point Road, Green-
wich, Connecticut
06830.
Connecticut: Fairfield Town of Greenwich ..... September 29, 2003, Mr. Richard V. September 22, 2003 ... 090008 C
(FEMA Docket No. October 6, 2003, Bergstresser,Town of
D-7547). Greenwich Time. Greenwich First Se-
lectman, Greenwich
Town Hall, 101 Field
Point Road, Green-
wich, Connecticut
06830.
Connecticut: New Town of Madison ........ September 12, 2003, Mr. Thomas S. December 19, 2003 .... 090079 D
Haven (FEMA Docket September 19, 2003, Scarpati, Town of
No. D-7547). The Hartford Courant.| Madison First Select-
man, Town Hall, 8
Campus Drive, Madi-
son, Connecticut
06443.
Connecticut: Windham Town of Windham ....... August 11, 2003, Au- Mr. Michael Paulhaus, | August 4, 2003 ............ 090119 D
(FEMA Docket No. gust 18, 2003, The Town of Windham
D-7547). Chronicle. First Selectman, 979
Main Street,
Willimantic, Con-
necticut 06226—-2200.
Georgia: Fulton (FEMA | City of Alpharetta ........ October 10, 2003, Oc- | The Honorable Arthur | October 3, 2003 .......... 130084 E
Docket No. D-7547). tober 17, 2003, Ful- Letchas, Mayor of
ton County Daily Re- the City of
port. Alpharetta, Two
South Main Street,
Alpharetta, Georgia
30004.
Georgia: Cobb (FEMA Unincorporated Areas | August 1, 2003, August | Mr. Samuel S. Olens, November 7, 2003 ...... 130052 F
Docket No. D-7547). 8, 2003, Marietta Chairman of the
Daily Journal. Cobb County Board
of Commissioners,
100 Cherokee
Street, Marietta,
Georgia 30090-9680.
Georgia: Cobb (FEMA Unincorporated Areas | August 1, 2003, August | Mr. Samuel S. Olens, July 15, 2003 .............. 130052 F
Docket No. D-7547). 8, 2003, Marietta Chairman of the
Daily Journal. Cobb County Board
of Commissioners,
100 Cherokee
Street, Marietta,
Georgia 30090-9680.
Georgia: Fulton (FEMA | Unincorporated Areas August 1, 2003, August | Mr. Thomas C. An- November 7, 2003 ...... 135160 E

Docket No. D-7547).

8, 2003, Fulton
County Daily Report.

drews, Fulton County
Manager, Fulton
County Government
Center, 141 Pryor
Street, 10th Floor,
Atlanta, Georgia
30303.
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Dates and name of : : ) : : .
State and county Location newspaper where no- Chief fexecutlve_':)fflcer Effectlv?_ datte of Modi- Commkl)mlty
tice was published of community ication number
Georgia: Gwinnett Unincorporated Areas September 4, 2003, Mr. F. Wayne Hill, December 11, 2003 .... 130322 C
(FEMA Docket No. September 11, 2003, Chairman of the
D-7547). Gwinnett Daily Post. Gwinnett County
Board of Commis-
sioners, Justice and
Administration Cen-
ter, 75 Langley
Drive, Lawrenceville,
Georgia 30045.
Georgia: Fulton (FEMA | City of Roswell ............ October 10, 2003, Oc- | The Honorable Jere October 3, 2003 .......... 130088 E
Docket No. D-7547). tober 17, 2003, Ful- Wood, Mayor of the
ton County Daily Re- City of Roswell, 38
port. Hill Street, Suite 115,
Roswell, Georgia
30075.
Georgia: Whitfield Unincorporated Areas August 15, 2003, Au- Mr. Mike Babb, Chair- | November 21, 2003 .... 130193 C
(FEMA Docket No. gust 22, 2003, The man of the Whitfield
D-7547). Daily Citizen-News. County Board of
Commissioners, P.O.
Box 248, Dalton,
Georgia 30772.
Kentucky: (FEMA Dock- | Lexington-Fayette August 6, 2003, August | The Honorable Teresa | July 29, 2003 .............. 210067 C
et No. D-7547). Urban County Gov- 13, 2003, The Lex- Isaac, Mayor of the
ernment. ington Herald-Leader. Lexington-Fayette
Urban County Gov-
ernment, 200 East
Main Street, 12th
Floor, Lexington,
Kentucky 40507.
Maryland: Montgomery Unincorporated Areas July 28, 2003, August Mr. Douglas M. Dun- November 3, 2003 ...... 240049 C
(FEMA Docket No. 4, 2003, The Mont- can, Montgomery
D-7547). gomery Journal. County Executive,
Executive Office
Building, 101 Monroe
Street, Rockuville,
Maryland 20850.
Massachusetts: Town of Bourne ........... September 24, 2003, Mr. Mark A. Tirrell, September 17, 2003 ... 255210 E
Barnstable (FEMA October 1, 2003, Chairman of the
Docket No. D-7577). Cape Cod Times. Town of Bourne
Board of Selectmen,
Bourne Town Hall,
24 Perry Avenue,
Buzzards Bay, Mas-
sachusetts 02532.
Massachusetts: Town of Bourne ........... September 24, 2003, Mr. Mark A. Tirrell, September 17, 2003 ... 255210 F
Barnstable (FEMA October 1, 2003, Chairman of the
Docket No. D-7547). Cape Cod Times. Town of Bourne
Board of Selectmen,
Bourne Town Hall,
24 Perry Avenue,
Buzzards Bay, Mas-
sachusetts 02532.
Mississippi: Harrison City of BiloXi ......c......... October 3, 2003, Octo- | The Honorable A. J. September 26, 2003 ... 285252 C
(FEMA Docket No. ber 10, 2003, The Holloway, Mayor of
D-7547). Sun Herald. the City of Biloxi,
P.O. Box 429, 140
Lameuse Street, Bi-
loxi, Mississippi
39530.
New Jersey: Union Township of Scotch September 5, 2003, The Honorable Martin December 12, 2003 .... 340474 C

(FEMA Docket No.
D-7547).

Plains.

September 12, 2003,
The Courier-News.

L. Marks, Mayor of
the Township of
Scotch Plains, Mu-
nicipal Building, 430
Park Avenue, Scotch
Plains, New Jersey
07076.
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Dates and name of

Chief executive officer

Effective date of Modi-

Community

State and county Location n%‘gg’ﬁgg ;ﬁgﬁ;ﬁé&o' of community fication number
New Jersey: Somerset Borough of Watchung September 5, 2003, The Honorable Albert December 12, 2003 .... 340447 C
(FEMA Docket No. September 12, 2003, S. Ellis, Mayor of the
D-7547). The Courier-News. Borough of
Watchung, 15 Moun-
tain Boulevard,
Watchung, New Jer-
sey 07069.
North Carolina: Gaston | City of Gastonia .......... August 18, 2003, Au- The Honorable Jennifer | November 24, 2003 .... 370100 E
(FEMA Docket No. gust 25, 2003, The T. Stultz, Mayor of
D-7547). Gaston Gazette. the City of Gastonia,
P.O. Box 1748, 181
South Street, Gas-
tonia, North Carolina
28053-1748.
Pennsylvania: Mont- Township of Plymouth | August 29, 2003, Sep- | Ms. Karen Weiss, August 20, 2008 .......... 420955 E
gomery (FEMA Dock- tember 5, 2003, The Township of Plym-
et No. D-7547). Times Herald. outh Manager, 700
Belvoir Road, Plym-
outh Meeting, Penn-
sylvania 19462.
Rhode Island: Bristol Town of Bristol ............ September 12, 2003, Mr. Joseph F. Parella, September 5, 2003 ..... 445393 F
(FEMA Docket No. September 19, 2003, Bristol Town Admin-
D-7547). Providence Journal. istrator, Town Hall,
Bristol, Rhode Island
02809-2208.
South Carolina: Unincorporated Areas September 15, 2003, Mr. Roland H. December 22, 2003 .... 455413 G
Charleston (FEMA September 22, 2003, Windham, Jr.,
Docket No. D-7547). Post and Courier. Charleston County
Administrator, 4045
Bridge View Drive,
North Charleston,
South Carolina
29405.
South Carolina: Rich- Unincorporated Areas | August 19, 2003, Au- Mr. T. Cary McSwain, | November 25, 2003 .... 450170 G
land (FEMA Docket gust 26, 2003, The Richland County Ad-
No. D-7547). State. ministrator, 2020
Hampton Street,
P.O. Box 192, Co-
lumbia, South Caro-
lina 29202.
Tennessee: Nashville Metropolitan Govern- August 6, 2003, August | The Honorable William | August 29, 2008 .......... 470040 F
and Davidson (FEMA ment. 13, 2003, The Ten- Purcell Mayor of the
Docket No. D-7547). nessean. Metropolitan Govern-
ment of Nashville
and Davidson Coun-
ty, 107 Metropolitan
Courthouse, Nash-
ville, Tennessee
37201.
Tennessee: Williamson | Unincorporated Areas | August 6, 2003, August | Mr. Roger S. Ander- August 29, 2003 .......... 470204 E
(FEMA Docket No. 18, 2003, The Re- son, Williamson
D-7547). view Appeal. County Executive,
1320 West Main
Street, Suite 100,
Franklin, Tennessee
37064.
Virginia: Prince William Unincorporated Areas August 11, 2003, Au- Mr. Craig Gerhart, November 17, 2003 .... 510119 D

(FEMA Docket No.
D-7547).

gust 18, 2003, Poto-
mac News.

Prince William Coun-
ty Executive, 1
County Complex
Court, Prince Wil-
liam, Virginia 22192.
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(Catalog of Federal Domestic Assistance No.
83.100, “Flood Insurance.”)

Dated: April 7, 2004.
Anthony S. Lowe,

Mitigation Division Director, Emergency
Preparedness and Response Directorate.

[FR Doc. 04—9215 Filed 4—22—-04; 8:45 am]
BILLING CODE 9110-12-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 67

Final Flood Elevation Determinations

AGENCY: Federal Emergency
Management Agency (FEMA),
Emergency Preparedness and Response
Directorate, Department of Homeland
Security.

ACTION: Final rule.

SUMMARY: Base (1% annual chance)
Flood Elevations (BFEs) and modified
BFEs are made final for the
communities listed below. The BFEs
and modified BFEs are the basis for the
floodplain management measures that
each community is required either to
adopt or to show evidence of being
already in effect in order to qualify or
remain qualified for participation in the
National Flood Insurance Program
(NFIP).

EFFECTIVE DATES: The date of issuance of
the Flood Insurance Rate Map (FIRM)
showing BFEs and modified BFEs for
each community. This date may be
obtained by contacting the office where
the maps are available for inspection as
indicated on the table below.
ADDRESSES: The final BFEs for each
community are available for inspection
at the office of the Chief Executive
Officer of each community. The
respective addresses are listed in the
table below.

FOR FURTHER INFORMATION CONTACT:
Doug Bellomo, P.E., Hazard
Identification Section, Emergency
Preparedness and Response Directorate,
FEMA, 500 C Street SW., Washington,
DC 20472, (202) 646—2903.
SUPPLEMENTARY INFORMATION: FEMA
makes the final determinations listed
below for the modified BFEs for each
community listed. These modified
elevations have been published in
newspapers of local circulation and
ninety (90) days have elapsed since that
publication. The Mitigation Division
Director of the Emergency Preparedness
and Response Directorate, has resolved

any appeals resulting from this
notification.

This final rule is issued in accordance
with Section 110 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4104,
and 44 CFR Part 67.

The Agency has developed criteria for
floodplain management in floodprone
areas in accordance with 44 CFR Part
60.

Interested lessees and owners of real
property are encouraged to review the
proof Flood Insurance Study and FIRM
available at the address cited below for
each community.

The BFEs and modified BFEs are
made final in the communities listed
below. Elevations at selected locations
in each community are shown.

National Environmental Policy Act.
This rule is categorically excluded from
the requirements of 44 CFR Part 10,
Environmental Consideration. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act. The
Mitigation Division Director of the
Emergency Preparedness and Response
Directorate certifies that this rule is
exempt from the requirements of the
Regulatory Flexibility Act because final
or modified BFEs are required by the
Flood Disaster Protection Act of 1973,
42 U.S.C. 4104, and are required to
establish and maintain community
eligibility in the NFIP. No regulatory
flexibility analysis has been prepared.

Regulatory Classification. This final
rule is not a significant regulatory action
under the criteria of Section 3(f) of
Executive Order 12866 of September 30,
1993, Regulatory Planning and Review,
58 FR 51735.

Executive Order 12612, Federalism.
This rule involves no policies that have
federalism implications under Executive
Order 12612, Federalism, dated October
26, 1987.

Executive Order 12778, Civil Justice
Reform. This rule meets the applicable
standards of Section 2(b)(2) of Executive
Order 12778.

List of Subjects in 44 CFR Part 67

Administrative practice and
procedure, Flood insurance, Reporting
and recordkeeping requirements.

m Accordingly, 44 CFR Part 67 is
amended as follows:

PART 67—[AMENDED]

m 1. The authority citation for Part 67
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§67.11 [Amended]

m 2. The tables published under the
authority of §67.11 are amended as

follows:

Source of flooding and location

#Depth in
feet above
ground.
*Elevation
in feet
(NGVD)
eElevation
in feet
(NAVD)

ILLINOIS

Sangamon County (FEMA
Docket Nos. D-7554 and
D-7578)

Fox Creek:
At confluence with Polecat
Creek
Approximately 1,100 feet up-
stream of Ptarmigan Drive
Village of Chatham, Sangamon
County (Unincorporated Areas)

Jacksonville Branch:
At confluence with Spring
Creek
Approximately 75 feet up-
stream of Koke Mill Road ..
City of Springdfield, Village of
Jerome, City of Leland
Grove, Sangamon County
(Unincorporated Areas)

Spring Creek:

Approximately 1,600 feet
downstream of North 8th
Street

Approximately 3,300 feet up-
stream of South Farming-
dale Road

City of Springfield, Sangamon
County (Unincorporated Areas)
Polecat Creek:

Approximately 2,300 feet up-
stream of confluence with
Lick Creek

Approximately 200 feet up-
stream of Broaddus Road

Village of Chatham, San-

gamon County (Unincor-
porated Areas), City of
Springfield

Jacksonville Branch Tributary:
At the confluence with Jack-
sonville Branch
Approximately 500 feet up-
stream of Wiggins Avenue

City of Leland Grove, City of
Springfield
Black Branch:

Approximately 2,000 feet
downstream of CSX Trans-
portation ........ccccceiniiiiiienns

At Maxhiemer Road

Unnamed Tributary to Lick

Creek:

Approximately 0.56 mile
downstream of Main Street

Approximately 200 feet up-
stream of Center Street .....

Town Branch:

At confluence with Spring
Creek

At Lincoln Avenue

Unnamed Tributary I:

At confluence with Spring
Creek

Approximately 5,600 feet up-
stream of confluence with
Spring Creek

*571
*587

*543
*603

*529

*569

*563
*601

*570
*573

*541
*571

*598

*616

*540
*540

*548

*548
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#Depth in #Depth in #Depth in
feet above feet above feet above
ground. ground. ground.
*Elevation *Elevation *Elevation
Source of flooding and location in feet Source of flooding and location in feet Source of flooding and location in feet
(NGVD) (NGVD) (NGVD)
eElevation eElevation eElevation
in feet in feet in feet
(NAVD) (NAVD) (NAVD)
Unnamed Tributary Il: Maps available for inspec- City of Greenfield
At confluence with Tributary | *548 tion at the City of Spring- North Fork Rush Creek:
Approximately 2,000 feet up- field Public Works Depart- Approximately 400 feet up-
stream of confluence with ment, 300 East Monroe stream of the downstream
Unnamed Tributary | ......... *548 %érlgetli”ﬁgggfg: {hsépl"”g' crossing of 109th Avenue
. ) North nty Route 117 *92
Sangamon County (Unincor- Springfield-Sangamon Approximately 75 foet down %20
porated Areas) County Regional Planning stream of the upstream
Ma_ps available for inspec- Commission, 200 South crossing of 109th Avenue
tion at t(r;e S?rlrégfle_ld-slan- 9th Street, Room 212, North (County Route 117) *927
gamon County Regiona Springfield, lllinois. ;
Planning Commission, 200 pring Township of Hassan
South 9th Street, Room MINNESOTA Crystal Bay:
212, Springfield, lllinois. Entire shoreline within the
Village of Chatham: Hennepin County (FEMA gounty e *931
Maps available for inspec- Docket No. D-7562) City of Minnetonka Beach
tion at the Chatham Vil- North Branch Bassett Creek: Lafayette Bay:
lage Hall, 116 East Mul- Approximately 35 feet up- Entire shoreline within the
berry Street, Chatham, llli- st.rtﬁalran of t?tecconﬂuence 850 COUNLY oo *931
nois or at the Springfield- with Bassett Creek ............ * . ;
Sangamon County Re- At Louisiana Avenue ............. *883 Hag;‘te}lagf Bl\/l;;netonka Beach
gional Planning Commis- City of Crystal, City of New : ali .
sion, 200 South 9th Street, Y yHope Yy Entire sthorelme within the w931
Room 212, Springfield, llli- Bassett Creek: COUNTY oo
i iy : City of Minnetrista
_ hois. At conduit entrance approxi-
Village of Jerome: mately 1,500 feet down- Dutch Lake:
Maps available for inspec- stream of Irving Avenue ... *807 Entire shoreline within the
tion at the Jerome Village Approximately 100 feet COUNLY oo, 940
Hall, 2901 Leonard Street, downstream of South City of Minnetrista
Springfield, lllinois or at the Shore Drive .......c.ccceeeueeee. *889 Jennings Bay:
Springfield-Sangamon Cities of Golden Valley, Medi- Entire shoreline within the
County Regional Planning cine Lake, Minneapolis, and COUNLY cereeneereereereeeeneseens *931
Commission, 200 South Plymouth . . .
oth Street, Room 212, ‘ .C|ty of Minnetrista
Springfield, lllinois. Twin Lakes: Six Mile Creek: )
City of Leland Grove: Entire shoreline within the At the confluence with X
Maps available for inspec- county ................................ *856 HaISt.ead Bay --------------------- 931
tion at the Leland Grove Cities of Brooklyn Center, Approximately 200 feet up- .
City Hall, 2000 Chatham Crystal and Robbinsdale stream of Highland Road .. 931
Road, Springfield, lllinois Ryan Lake: City of Minnetrista
or at the Springfield-San- Entire shoreline within the City of Brooklyn Center:
gamon County Beg_lonal COUNEY ooveeiieiieeee s *856 Maps available for inspec-
glantﬂlggt;thtmm;saon, 200 Cities of Brooklyn Center, tion at the Brooklyn Center
2?5‘ Sorin ﬁﬁg ’IIIir?c?i? Minneapolis, and Robbinsdale City Hall, 6301 Shingle
Villaae of an?ni' g : Lake Minnetonka: Creek Parkway, Brooklyn
g oamt. Entire shoreline within the _ Center, Minnesota.
Maps available for inspec- count 931 City of Crystal:
tion at the Loami Village UMY e Maps available for inspec-
Hall, 104 South Main Cities of Deephaven, tion at the Crystal City
Street, Loami, lllinois or at Greenwood, and Minnetrista Hall, 4141 Douglas Drive
the Springfield-Sangamon Gleason Creek: Crystal, Minnesota. ’
County Regional Planning Approximately 450 feet City of Deephaven:
Commission, 200 South downstream of the con- Maps available for inspec-
9th Street, Room 212, fluence of Gleason Lake ... *945 tion at the Deephaven City
Springfield, lllinois. Approximately 175 feet Hall, 20225 Cottagewood
Village of Rochester: downstream of the con- . Road, Deephaven, Min-
Maps available for inspec- fluence of Gleason Lake ... 945 nesota.
tion at the Rochester Vil- City of Plymouth City of Golden Valley:
lage Hall, 1 Community Unnamed Ponding Area South- Maps available for inspec-
Drive, Rochester, lllinois or west of Hadley Lake: tion at the Golden Valley
at the Springfield-San- Entire shoreline within the City Hall, 7800 Golden Val-
Iga.?lmon C%unty Regionazl00 COUNEY oo *952 ley Road, Golden Valley,
anning Commission, i Minnesota.
South 9th Street, Room pi %ty o;.Wayzata City of Greenfield:
212, Springfield, lllinois. I%?p%xirfzﬁély 0.6 mile up- Maps available for inspec-
City of Springfield: deam of County Highway oss ﬂgn astatgg %ﬁﬁnﬂgﬁ City
Approximately 400 feet . Drive, Loretto, I\_/Ilnnesota.
downstream of Pagenkopf City of Greenwood:
Road 9 P 958 Maps available for inspec-
A T tion at the Greenwood City
City of Maple Plain Hall, Zoning Office, 20225
Lake Sarah: Cottagewood Road,
Entire shoreline within the Deephaven, Minnesota.
COUNLY oo *981 Township of Hassan:
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#Depth in #Depth in
feet above feet above
ground. ground.
*Elevation *Elevation
Source of flooding and location in feet Source of flooding and location in feet
(NGVD) (NGVD)
eElevation eElevation
in feet in feet
(NAVD) (NAVD)
Maps available for inspec- Approximately 600 feet up-
tion at the Hassan Town- stream of East Callowhill
ship Hall, 25000 Hassan Road ..o *318
Parkway, Rogers, Min- Township of West Rockhill,
_ nesota. . Borough of Sellersville, Bor-
City of Maple Plain: ough of Perkasie, Township
Maps available for inspec- of East Rockhill
tion at the Maple Plain ;
; ) Pleasant Spring Creek:
Sl'g I;\l/la!ll ’ I;Gggilr\]ﬂa'\elli?]_Ave At the confluence with East
nesota P ’ Branch Perkiomen Creek .. *311
. e Approximately 240 feet up-
City of Medicine Lake: psF"[ream of I%)/am No. 2 p ...... *311
Maps available for inspec- ]
tion at the Medicine Lake Borough of Perkasie
City Hall, 10609 South Township of East Rockhill:
Shore Drive, Medicine Maps available for inspec-
Lake, Minnesota. tion at the East Rockhill
City of Minneapolis: Township Hall, 1622 Ridge
Maps available for inspec- Road, Perkasie, Pennsyl-
tion at the Minneapolis Bor&lgglhabf Perkasie:
%2/ 'ggg SPOULE)tp]CFVi\f/tOhI’kS Of Maps available for inspec-
o e oo
nesota. ’ :
City of Minnetonka Beach: \?;rﬁigt’ Perkasie, Pennsyl-
Maps available for inspec- Borough of Sellersville:
tE;°" "F‘]t (t:hte '\g'”l?eggzga Maps available for inspec-
V\fa‘i W ! yd Ra % tion at the Sellersville Bor-
M_es M OE Boa b Mi ough Hall, 140 East
'””,? onka Beach, Min- Church Street, Sellersville,
hesota. L Pennsylvania.
City of Minnetrista: Township of West Rockhill:
Maps available at the Maps available for inspec-
Minnetrista City Hall, 7701 tion at the West Rockhill
County Road 110 West, Township Office, 1028
Minnetrista, Minnesota. Ridge Road, West
City of New Hope: Rockhill, Pennsylvania.
Maps available for inspec-
tion at the New Hope City (Catalog of Federal Domestic Assistance No.
Hall, 4401 Xylon Avenue 83.100 g“Flood Insurance.”)
North, New Hope, Min- ’
nesota. Dated: April 7, 2004.
City of Plymouth: Anthony S. Lowe,

M?ip()’sn agﬁugb;?ymdﬂ,sgﬁ? Mitigation Division Director, Emergency
Hall, 3400 Plymouth Boule- Preparedness and Response Directorate.
_vard, Plymouth, Minnesota. [FR Doc. 04-9219 Filed 4-22-04; 8:45 am]

City of Robbinsdale: BILLING CODE 9110-12-P
Maps available for inspec-
tion at the Robbinsdale
City Hall, 4100 Lakeview
Avenue North,
Robbinsdale, Minnesota. DEPARTMENT OF TRANSPORTATION
City of Wayzata: .
Maps available for inspec- Rese_al:ch ar_|d Special Programs
tion at the Wayzata City Administration
Hall, 600 Rice Street,
Wayzata, Minnesota. 49 CFR Part 192
PENNSYLVANIA [Docket No. RSPA-00-7666; Amendment
Bucks County (Unincor- 192-91]
porated Areas) (FEMA
Docket No. D-7562) RIN 2137-AD64
Ea:; 5?)(7;’; t’:f’;lr’g‘;’g?getcﬁ Tf’_"k" Pipeline Safety: High Consequence
stream of County Line Areas for Gas Transmission Pipelines
Road .....cccoerieiiicee *278

AGENCY: Office of Pipeline Safety (OPS),
Research and Special Programs
Administration (RSPA), DOT.

ACTION: Final rule; correction.

SUMMARY: This document corrects the
amendment number cited in the caption
of the final rule published in the
Federal Register on August 6, 2002 (67
FR 50824). The amendment number
cited in the caption of this final rule was
“Amendment 192—-77.” The correct
amendment number is “Amendment
192-91.” This correction does not affect
the substance or content of the rule.
DATES: Effective Date: The effective date
for this correction is April 23, 2004.

FOR FURTHER INFORMATION CONTACT:
Richard Huriaux by phone at (202) 366—
4565, by fax at (202) 366—4566, or by e-
mail at richard.huriaux@rspa.dot.gov,
regarding the subject matter of this
correction.

SUPPLEMENTARY INFORMATION:
Amendment numbers are used by
RSPA/OPS to track the changes made to
the pipeline safety rules in 49 CFR Parts
190-199. An incorrect amendment
number is confusing to pipeline
companies and federal and state
pipeline inspectors who closely follow
pipeline regulatory developments. This
correction does not affect the substance
or content of the rule.

Issued in Washington, DC, on April 16,
2004.
Samuel G. Bonasso,
Deputy Administrator.
[FR Doc. 04-9200 Filed 4—22—-04; 8:45 am]
BILLING CODE 4910-60-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 031016262-4107-02; 1.D.
100603E]

RIN 0648—AR08

Fisheries of the Exclusive Economic
Zone Off Alaska; Recordkeeping and
Reporting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMF'S issues this final rule to
revise the descriptions of Gulf of Alaska
(GOA) reporting areas 620 and 630 in
paragraph b of Figure 3 to 50 CFR part
679 to include the entire Alitak/Olga/
Deadman’s/Portage Bay complex of
Kodiak Island within reporting area 620.
This action is necessary to improve
quota management and fishery
enforcement in the GOA. This action is
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intended to meet the conservation and
management requirements of the
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act) and to further
the goals and objectives of the Fishery
Management Plan for Groundfish of the
Gulf of Alaska (FMP).

DATES: Effective May 24, 2004.
ADDRESSES: Copies of the regulatory
impact review/initial regulatory
flexibility analysis (RIR/IRFA) and the
final regulatory flexibility analysis
(FRFA) prepared for this action may be
obtained from the NMFS Alaska Region,
P.O. Box 21668, Juneau, AK 99802—
1668, Attn: Lori Durall, or by calling
907-586-7247.

FOR FURTHER INFORMATION CONTACT:
Patsy A. Bearden, 907-586—7008 or
patsy.bearden@noaa.gov.

SUPPLEMENTARY INFORMATION: The U.S.
groundfish fisheries of the GOA in the
exclusive economic zone (EEZ) off
Alaska are managed by NMFS under the
FMP. The FMP was prepared by the
North Pacific Fishery Management
Council under the Magnuson-Stevens
Act and is implemented by regulations
at 50 CFR part 679. General regulations
that also pertain to U.S. fisheries appear
at subpart H of 50 CFR part 600.

This action revises the description of
reporting areas 620 and 630 in
paragraph b of Figure 3 to 50 CFR part
679 by including all waters of the
Alitak/Olga/Deadman’s/Portage Bay
complex of Kodiak Island within
reporting area 620 and excluding all
such waters from reporting area 630.
The background regarding this action is
detailed in the preamble to the proposed
rule (68 FR 62423, November 4, 2003).
Public comments on the proposed rule
were invited through December 4, 2003.
No public comments were received on
this rule.

The boundary between GOA reporting
areas 620 and 630 near Kodiak Island,
Alaska, is 154°00° W. longitude from the
south side of the Alaska Peninsula,
southward to the limits of the EEZ off
Alaska. On Kodiak Island, this line of
longitude bisects the Alitak/Olga/
Deadman’s/Portage Bay complex on the
southwestern end of the island.

The division of the bay complex
between reporting areas 620 and 630
means that different parts of the bay
open and close on different schedules.
Openings and closings in the lower part
of the bay complex are driven by
reporting area 620 openings and
closings, while openings and closings in
the upper part, including Deadman’s
and Portage Bays and a tip of Olga Bay,
are driven by openings and closings in
reporting area 630. In recent years, the

part of the bay in reporting area 620 has
tended to be open to fishing more days
per year than the part of the bay in
reporting area 630.

Deadman’s Bay has deep water that
often provides good opportunities for
pollock mid-water trawling. The waters
are relatively protected, and suitable for
small vessels. The deep water in
reporting area 620 (in Alitak Bay and
the lower reaches of Deadman’s Bay) is
relatively constricted and dotted with
pinnacles, making these waters less
suitable for pollock fishing. This action
would place the deeper waters in
Deadman’s Bay under the reporting area
620 openings and closings schedule,
and should give fishermen more days of
access to the deeper waters in a typical
year than they would have otherwise.

Classification

The Administrator, Alaska Region,
NMEFS, determined that this final rule is
necessary for the conservation and
management of the groundfish fishery in
the GOA and that it is consistent with
the Magnuson-Stevens Act and other
applicable laws.

An FRFA was prepared to address the
requirements of the Regulatory
Flexibility Act at section 604(a). The
FRFA incorporates the IRFA and a
summary of the analyses completed to
support the action. A copy of this
analysis is available from the NMFS (see
ADDRESSES). A summary of the FRFA
follows:

Need for and Objectives of This Action

The boundary between GOA reporting
areas 620 and 630 near Kodiak Island,
Alaska, is 154°00° W. longitude from the
south side of the Alaska Peninsula,
southward to the limits of the EEZ off
Alaska. On Kodiak Island, this line of
longitude bisects the Alitak/Olga/
Deadman’s/Portage Bay complex on the
southwestern end of the island. This
action is necessary to include all the
waters of this complex of bays within
one reporting area, thereby improving
management and enforcement of
groundfish quotas.

The objectives of this action are to: (1)
reduce the potential costs of harvesting
pollock in reporting areas 620 and 630,
and (2) maintain the biological integrity
of fish stocks managed by NMFS under
the Magnuson-Stevens Act.

Issues Raised by Public Comments on
the IRFA

The proposed rule was published in
the Federal Register on November 4,
2003 (68 FR 62423). An IRFA was
prepared for the proposed rule and
summarized in the Classification section
of the preamble to that rule. The public

comment period ended on December 4,
2003. No public comments were
received in response to the IRFA.

Number and Description of Small
Entities Affected by the Rule

The directly regulated entities are
groundfish vessels targeting pollock in
Alitak and Deadman’s Bays. Since
inshore-offshore regulations assign GOA
pollock harvests 100 percent to the
catcher vessels harvesting pollock for
processing by the inshore component,
all directly regulated entities are catcher
vessels.

The information necessary to
determine whether a vessel is
independently owned and operated and
has gross revenues of less than $3.5
million, in all its affiliated activities, is
not available. However, by using
estimates of Alaska groundfish revenue
by vessel, it is possible to identify
vessels that clearly are not small
entities. In 2001, 117 catcher vessels
fished for groundfish in Federal waters
in the GOA. None of these had more
than $3.5 million in groundfish
revenues from the GOA. Therefore, none
of these vessels were clearly large
vessels; all of them may be small
entities. For this reason, all the vessels
directly regulated by this action (a
subset of the GOA trawlers) are treated
as small entities.

Harvest records indicate that a large
proportion of the GOA pollock trawl
fleet has been active in the Alitak, Olga,
Deadman’s, Portage Bay area. In the four
Alaska Department of Fish and Game
statistical areas that comprise the bay
complex, 29 vessels were identified as
having targeted pollock in 1998, 30 in
1999, 0 in 2000, and 29 in 2001. As
noted above, all of these vessels are
believed to be small entities.

Average GOA trawl catcher vessel
groundfish revenues were about
$350,000 in 2001. Average revenues
from targeted pollock trawling activity
in the Alitak/Olga/Deadman’s/Portage
Bay complex were about $15,000 in
1998, about $18,000 in 1999, nothing in
2000, and about $15,000 in 2001.

Recordkeeping and Reporting
Requirements

This regulation does not impose new
recordkeeping or reporting requirements
on the regulated small entities.

Description of Steps Taken to Minimize
Significant Economic Impacts

This action shifts the reporting area
630 waters in the Alitak Bay complex
from reporting area 630 to reporting area
620. This action modifies existing
regulations so as to reduce the burden
of those regulations on the fleet of small
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entities. These entities will benefit
through reduced costs and potentially
increased revenues. No alternative was
identified that would accomplish the
objectives of this action, with a smaller
adverse impact on small entities. This
analysis identified one alternative to
this action: the status quo. Under this
alternative the boundaries do not
change, and fishing opportunities
available to GOA pelagic trawlers are
limited to a greater extent than under
the preferred alternative. The status quo
is thus inferior in this regard to the
preferred alternative.

This final rule has been determined to
be not significant for purposes of
Executive Order 12866.

This rule does not duplicate, overlap,
or conflict with other Federal

This action does not impose new
reporting, recordkeeping or other
compliance requirements.

Small Entity Compliance Guide

Small entities are not required to take
any additional actions to comply with
this action.

List of Subjects in 50 CFR Part 679

Alaska, Fisheries, Recordkeeping and
reporting requirements.

Dated: April 19, 2004.
Rebecca Lent

Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

m For reasons set out in the preamble, 50

PART 679—FISHERIES OF THE
EXCLUSIVE ECONOMIC ZONE OFF
ALASKA

m 1. The authority citation for part 679
continues to read as follows:

Authority: 16 U.S.C. 773 et seq., 1801 et
seq.; 3631 et seq.; Title II of Division C, Pub.
L. 105-277; Sec 3027, Pub. L. 106-31; 113
Stat. 57; 16 U.S.C. 1540(f); and Sec. 209, Pub.
L. 106-554.

m 2. Paragraph b to Figure 3 to Part 679
is revised as follows:

regulations. CFR part 679 is amended as 